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SOUTHERN DISTRICT OF NEW YORK. 


Before the Hon. Samuel R. Betts, District Judge. 


JOSEPH GARDNER v. MICHAEL ISAACSON. SAMUEL LOCKWOOD v. 
THE SAME. MORDECAI T. BUNYAN v. THE SAME. 


A party arrested on bailable process, in personam, issued by an Admiralty Court, 
is bound to give bail to the Marshal, or bailstipulation, pursuant to Supreme 
Court rule 3. 

By the English Admiralty and Ecclesiastical practice defendants so arrested 
were hound to give stipulation to satisfy the final and all interlocutory de- 
crees in the cause. 

It is not a discharge of the defendant to appear personally in court on return 
of the warrant of arrest; his appearance is to be completed by stipulations 
nor is he entitled on the return day of the warrant to be discharged on giv- 
ing stipulation pursuant to the District Court rules, to pay costs, &c. 

The District Court rules are abolished and suspended by those of the Supreme 
Court relative to the same matter. 

The non-imprisonment act of the State of New York does not extend to process 
issued by Admiralty Courts, and if it did, it would not prevent the operation 
of the rules of the Supreme Court of the United States over the subject. 

The rules are authorized by the act of 1842, which, being subsequent to those 
of 1839 and 1841, suspend the operation of State laws in this respect. 


VoL. X.—nNo. 5.—M. 
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Gardner v. Isaacson, et al. 


The facts of the case are fully stated in the opinion of the 
Court. 

W. Q. Morton and D. MeMahon, for libellant. 

Griffin and Larocque, for respondent. 

January 24, 1848. Per Curiam :—The respondents having 
been arrested on bailable warrants in personam issued out of 
this court in the above causes, and having given no bail to the 
marshal, were held in custody under the arrest. 

On the return day of the warrant, the respondents entered 
into a stipulation conformably to the terms of rule 38 of this 
court, adopted in 1838, and a motion is made in their behalf, 
by their advocate, that they be forthwith discharged, the mar- 
shal being required by the libellant to retain them in custody 
until bail bonds or stipulations are executed pursuant to the 
rules of the Supreme Court. 

The question raised by the motion is whether the respond- 
ents are entitled to their release, on giving stipulations with 
sureties that they shall appear and answer and pay all costs 
decreed against them, and will themselves abide all oyders and 
decrees of the court in the cause, such being the course of prac- 
tice in this court; or whether the rules adopted by the Su- 
preme Court of the U. 8. in 1845, have established a different 
practice in this respect, which the respondents are bound to 
comply with. 

« By the practice of the English Court, as laid down by Clarke 
and recognized by Brown, the respondent, on his arrest, is com- 
pelled to give bail to the marshal in a sum sufficient to cover 
the matter in demand, conditional for his appearance on return 
of the process. This stipulation was pronounced forfeited if he 
failed to enter his appearance on the day, and he was adjudged 
in contempt and subjected to commitment or other process in 
satisfaction of the demand. This bail stipulation, it would 
seem, was originally regarded as a penalty, and its forfeiture 
was by way of mulct, and accrued to the Admiral and was not 
allotted to the satisfaction of the libellant. 

The appearance, according to the condition of that bond, was 
effected by entering into stipulation apud acta with approved 
sureties, judicatum solvi, i. e., to satisfy the final and all inter- 
locutory decrees of the court in the cause. 

Those particulars are pointed out in Clark’s Praxis, titles 3, 
4,and12. 2 Brown Civ. & Ad. 432, 433. 

The regulations were carried in substance into the rules of 
the United States Courts in the first circuit, Dunlap’s P. 144. 
Greenleaf’s Overruled Cases, App’x, and coincide with the pro- 
visions of the Consulato del mare, ch. 40,and the course of the 
civil law in the same classes of procedure. Wood Civ. L. 245. 

This Court manifestly, in its code of rules, studiously varied 
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the responsibility imposed on sureties by the amtecedent prac- 
tice. On the appearance of the respondent he was personally 
bound in the stipulation to discharge the judgment or decree 
rendered against him, but his sureties were placed on the same 
footing as those of the actor or libellant as to the amount they 
were to pay absolutely, and they could not be charged beyond 
the costs accruing upon the litigation, if the defendant surren- 
dered himself for commitment. Betts’ Pr. 40. Dunlap’s P. 
147. Dist. Court rules 21, 38, 39. 

The act of Congress of May 8, 1792, § 2, 1 Stat. U. S. 276, 
designated the forms of process and the forms and modes of 
proceeding in suits at common law, in equity and admiralty 
with authority to the courts to vary them at discretion, 
“ subject to such regulations as the Supreme Court of the U. 
S. shall think proper from time to time by rule to prescribe to 
any Circuit or District Court concerning the same.” 

The act of August 23, 1842, § 6, if 1t confers no more, am- 
ple powers on the Supreme Court to regulate the practice of 
the District and Circuit Courts of the United States, yet mani- 
festly implies a mandate on the court to perform that duty.— 
5 Stat. U. S. 518. 

In January Term, 1845, the Supreme Court exercised that 
power in relation to the practice of the U. 8. Courts in causes 
of Admiralty and Maritime jurisdiction on the instance side of 
the Courts, 3 How. R. Introd.) and accordingly those directions 
in respect to practice become the supreme law to all inferior 
courts, in the matters regulated by them. 

Rule 2 authorizes in suits in personam a warrant of arrest of 
the person of the defendant in the nature of a capias with an 
attachment clause against his property or credits, in case he 
cannot be found, or by a simple monition in the nature of a 
summons to appear and answer to the suit. 

Rule 3 provides that when the warrant of arrest is executed 
the marshal may take bail with sufficient sureties from the par- 
ty arrested, by bond or stipulation, upon condition that he will 
appear in the suit and abide by all orders of the court, interlo- 
cutory or final, in the cause, and pay the money awarded by 
the final decree rendered there in the court to which the pro- 
cess is returnable, or in any appellate court. And upon such 
bond or stipulation summary process of execution may and 
shall be issued against the principal and sureties by the court 
to which such process is returnable to enforce the final decree 
so rendered, or upon appeal by the appellate court. 

This is the established form of the undertaking in the Eng- 
lish admiralty. Mariot’s Formulary, 272, 316, 317. The 
standing rule of this court was, that on warrants to arrest the 
person in admiralty and maritime causes, the marshal might 
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take bail in theeform of a stipulation, and in the sum endorsed 
on the warrant, conditioned for the appearance of the party on 
the return day to answer to the libellant in a cause civil and 
maritime, according to the course of the court. Rules 21, 38. 

These rules are palpably superseded by that of the Supreme 
Court on the same subject matter. The marshal can no longer 
take stipulations pursuant to the District Court rule, but must 
exact them in the more comprehensive terms prescribed by the 
Supreme Court. 

Again, the object of the stipulation, directed by the rule of 
the District Court, was to carry into effect the warrant of ar- 
rest, and nothing more. It contemplated nothing beyond 
bringing the defendant personally before the court, and retain- 
ing him under its authority. 

Then rule 381 (before cited) prescribed the manner in which 
the defendant should perfect his appearance. The subject mat- 
ter acted upon by rules 21 and 38 of this court, is that which 
is specifically regulated by rule 3 of the Supreme Court: the 
latter prescribes the course of proceeding on the arrest, and be- 
fore return of the process, and also the method by which the 
appearance of the defendant is to be entered and perfected. 

The bond or stipulation to the marshal effects both, and after 
that is given, no further step is to be taken in court in order to 
subject the respondent to its authority, or secure the fulfilment 
of judgments or decrees. 

The counsel for the’ respondents contend, that as they re- 
mained in the custody of the marshal till the return day of the 
process, and then gave stipulations for their appearance under 
the rules of the District Court, they are entitled to be discharg- 
ed from arrest, and are not bound to execute the bond or stipu- 
lations prescribcd by the Supreme Court rule, (1) for the rea- 
sen, that the bond demanded is in the nature of bail to the 
sheriff, on an arrest at common law, and cannot be exacted af- 
ter the return day of the writ, as the partyis then in court, and 
thus satisfies the condition under which the bond might have 
been required ; and (2) that rule 46 of the Supreme Court saves 
the application and effect of the District Court rules, the mode 
of appearing not being fixed or regulated by rule 3, or (3) that 
rule 25 lea¥es cases situated as these are to the discretion of 
the court, to compel stipulation for costs only. . 

The analogy of the common law practice, is not a very close 
one, but so far as it goes, the argument from it, rather tends to 
oppose than support the conclusion sought to be established by 
the respondents. 

The bail to the sheriff is like the civil law stipulation in ju- 
dicio sist. 

It only aims to secure the appearance of the person in court. 
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But the sheriff is not exonerated merely by producing the body. 
He must hold the party in custody, until another and more 
stringent undertaking is entered into by him, consummating his 
appearance according to the course of the court. 


So here, merely having the respondent under his authority 
on the return day of the process, or producing him in facie cu- 
riae, in no way satisfies the warrant of arrest, or exonerates the 
marshal. The process necessarily continues in life and acting 
upon the defendant, until he fulfils the purpose of the arrest. 
That most plainly is designed by the rule of the Supreme Court 
to compel him to furnish a stipulation in the terms there given; 
and to that end, the arrest must necessarily continue in force, 
because the warrant of arrest according to the rule is executed 
in that manner alone. 

In the view I take of the subject, the matter is specifically 
provided for by rule 3 of the Supreme Court, and there is ac- 
cordingly nothing in these cases, out of that rule, coming with- 
in the policy of rule 46 of the court, and remaining under the 
authority of this court. 

But even upon this construction of the rules, it is argued for 
the respondents that rule 25 of the Supreme Court, applies to 
the cases, and relieves the party from liability or his security 
other than for costs, and whether that shall be exacted, is left 
to the discretion of this court. 


The terms of that rule are, that, in all cases of libels in per- 
sonam, the court may in its discretion, upon the appearance of 
the defendant, where no bail has been taken, and no attach- 
ment of property has been made to answer the exigency of the 
suit, require the defendant to give a stipulation with sureties in 
such sum as the court shall direct to pay all costs and expenses 
which shall be awarded against him in the suit upon the final 
adjudication thereof or by any interlocutory order in the pro- 
cess of the suit. 

This rule evidently has relation to the different modes of 
bringing a defendant before the court, designated by the second 
rule. If he is proceeded against by citation or summons only, 
there is no compulsory authority acting upon him, and the h- 
bellant neither against his person or his estate has any security 
for the demand in prosecution. All that is imposed on the de- 
fendant by the rules, in such case, is, that he shall indemnify 
the libellant against the costs to be created by his interposing 
a defence and contestation to the action. 

But in the coercive method of procedure by arrest of the 
body or attachment of property the warrant being executed, 
rule 25 in no just interpretation, can be understood as intended 
to deprive the libellant of the security thereby acquired, and 
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set the defendant or his property free from the arrest, on a 
mere stipulation for costs. 


Acting under the authority of this rule, the court could not 
add the condition that the defendant should surrender himself 
for commitment, and if it is interpreted-according to the argu- 
ment in this case, a defendant need only, when arrested, refuse 
to give bail before the return day of the warrant, and then he 
will be entitled to a free discharge on the stipulation for costs, 
and thus all the privileges and securities provided by the rules 
of the Supreme Court, as consequent to his arrest, will be ab- 
rogated. 

I am satisfied such construction of the rules cannot be sus- 
tained. 

It was obviously the purpose of the Supreme Court to place 
the admiralty practice, in each of the U. 8. Courts, substan- 
tially on the footing of the English practice. That practice, 
under the first process act, in 1789, was adopted by Congress. 
1 U. 8. Stat. 93. It had remained essentially the rule of prac- 
tice, since that period in the various district courts, but some 
deviations from it existed. 10 Wheat. 486. The Supreme 
Court designed, by rule 2 and 3, to abolish such diversities of 
practice, and render the remedies and rights of parties uni- 
form in causes of admiralty and maritime jurisdiction, in every 
court of the Union. 

The letter and spirit of the regulations of the Supreme Court, 
in my judgment, require that a defendant in custody under a 
warrant of arrest, in an admiralty case, shall so remain until 
he makes his appearance by giving bond or stipulation to satis- 
fy the decree that may be rendered against him. 

It is urged that the acts of Congress abolishing imprisonment 
for debt govern this procedure, and that the U. 8. courts have 
now no authority to hold parties under arrest on mere civil 
process. 

The acts of 1839 and 1841, 5 U.S. Stats. 321 and 410, 
abolish imprisonment for debt, on process issuing out of any 
court of the United States, in all cases whatever, where, by the 
laws of the State in which the said court shall be held, impris- 
onment for debt has been, or shall hereafter be abolished. 


The act to abolish imprisonment for debt, was passed in this 
State April 26, 1831, and it enacts that no person shall be ar- 
rested or imprisoned on any civil process issuing out of any 
court of law, or on any execution issuing out of any court of 
equity, in any suit for the recovery of money, &c. 1 Re. Stat. 
807 $1. This statute is made the law of the U. States also, 
by force of the acts of Congress above referred to, and had the 
proceeding in these causes been on the law side of the District 
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or Circuit Court, the defendant would have been exempt from 
liability to arrest. 

The principle of the act, would seem to include arrests by 
maritime courts on matters of contract and for the recovery of 
money, no less than when made by courts of law. But the 
words of the statute do not embrace both. They are limited to 
civil process issuing out of a court of law, and the legislature 
found it necessary to provide expressly for executions issuing 
out of chancery, as not embraced within the previous descrip- 
tion of process, from a court of law; much less can a maritime 
court be regarded as falling within the designation. The acts 
of Congress of 1789, 1792, and 1793, demonstrate that laws 
relating to the practice of courts of law do not include that of 
admiralty and maritime jurisdiction. 

Non-imprisonment acts of the tenor of that passed in this 
State had been very common,,.indeed almost universal through- 
out the United States previous to the promulgation of the code 
of rules by the Supreme Court in 1844. That court, by the 
rules adopted, necessarily construed those acts is not affecting 
proceedings in maritime courts, and accordingly the antecedent 
authority of that description of process is continued in force. 

It is unnecessary, and might be unbecoming now to intimate 
what order this court would feel itself authorized or required to 
take, if the question was an open one, as to the effect of the 
State Statutes upon its process, under the provisions of the acts 
of Congress of 1839 and-1841 alone. The duty of the inferior 
court is limited to receiving and executing the law given by its 
superior, and the highest tribunal of the Jand, having author- 
ized the process employed i in this case, I shall ‘forbear any fur- 
ther general reasoning upon the subject and hold it valid, and 
accordingly, on all the points raised, deny the motion of de- 
fendants for their discharge. [8 NV. Y. Leg. Ob. 77. 


Southern District of New York—In Admiralty, Jan. 1849. 
GAINES v. TRAVIS. 


The Act of Congress abolishing imprisonment for debt on process issuing out of 
Courts of the United States, considered in connection with the laws of New 
York relating to imprisonment for debt. Held, That a party may be impris- 
oned on a capids ad satisfaciendum, on a decree in this court. 


One of the questions in this case was, whether by the 153d 
section of the code of Procedure of 1848, a defendant in a court 

















200 AMERICAN LAW JOURNAL. 


{ Gaines v. Travis. ] 


of Admiralty had the same exemption from arrest as a defend- 
ant in a State Court of Law-or Equity. 

Nash, for plaintiff. 

Sanxay, for defendant. 

By the Court, Berts, J.—The last point raised is as to the 
effect of the non-imprisonment acts of Congress in this State, 
and whether the stipulator in the cause is subject to arrest and 
imprisonment upon the final decree against him. 

The two acts of Congress abolishing imprisonment for debt 
on process issued out of courts of the United States, were pass- 
ed 28th February, 1839, and 14th May, 1841, (4 Laws U. &. 
321, 410.) 

The second act is supplementary to and declaratory of the 
first, and directs it to “ be so construed as to abolish imprison- 
ment for debt, on process issuing out of any court of the United 
States, in all cases whatever where by the laws of the State, in 
which the said court shall be held, imprisonment for debt has 
been or shall hereafter be abolished.’’ The act of 1839 in 
terms applied only to the laws of the State existing at the time 
of its enactment. 

The revised statutes of New York, in force when both acts 
of Congress passed, directed that no person should be arrested 
or imprisoned on any civil process issuing out of any court of 
law, or any execution issuing out of any court in equity in any 
suit or proceeding instituted for the recovery of any money due 
upon any judgment or decree founded upon contract, or due 
upon any contract express or implied, or for the recovery of 
any damages for the non-performance of any contract. 1 R. 
8. 807, s. 1. 

Regarding the State statute as made part of the act of Con- 
gress in all its language, it is manifest that it does not in terms 
reach proceedings in courts of Admiralty. 

“Civil process issuing out of a court of law,” would not em- 
brace ‘‘an execution issuing out of a court of equity,” and ae- 
cordingly it was necessary specially to interdict imprisonment 
on the latter to carry out the intention of the Legislature. 

The distinction between Courts of Law, Equity, and Admi- 
ralty, is pointedly marked in the Constitution and Laws of the 
United States, Cons. Art. 3, 1 Laws U. 8. 93, 276, and it is 
clear that a State statute has no application to arrest and im- 
prisonment under process from courts of Admiralty. 

By section 153 of the Code of Procedure, passed 12th April 
April, 1848, no person is to be arrested in a civil action except 
as prescribed by that act. 

A libel and warrant of arrest in personam in Admiralty, is 
a civil action within the fair and proper classification of reme- 
dies, and this interdiction of arrest, in connection with the act 
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of 1841, would give to defendants in Admiralty, the same ex- 
emption from arrest as defendants have under processes from 
the courts of law and equity. 

All regulations relating to processes are regulations relating 
to pri actice, 10 Wheat. 1. The acts of C ongress to abolish im- 
prisonment for debt, assume to act only over process, and there- 
fore merely regulate the practice of the United States Courts ; - 
and if the Legislature of New York, at its present session 
should rescind the Code, this provision, which is supposed to 
stand in connection with the act of Congress of 14th May, 
1841, would co instante cease to have influence over the pro- 
ceedings of the United States Courts. 

It becomes necessary, therefore, to examine a subsequent act 
of Congress, to see whether this matter has not been otherwise 
disposed of, so as not to fall within the regulations of the State 
Legislature enacted posterior to that statute. 

The act of C ongress of 23d August, 1842, confers upon the 
Supreme Court power to alter and regulate the process to be 
used in the district and cireuit courts of the United States, and 
to regulate the practice of the said courts. 

‘In January, 1845, the Supreme Court adopted a body of 
rules governing the United States Courts in Admiralty, and 
those rules authorize the process used in this case. 

The question then is, does the existing law of New York, 1 
connection with the act of Congress of ‘4th May, 1841, oe 
vent the operation of the act of “Au, gust 23, 1842, and the rules 
of court in conformity therewith ¢ 

In my view of the subject, the act of Congress of 14th May, 
1841, standing by itself, must have taken effect, the same as if 
it had i incorpor ated the State enactment of 1848, and that so 
construed it would interdict arrest and imprisonment in suits in 
courts of Admiralty. 

Upon the same principle, the rules of the Supreme Court of 
1845 must be regarded as part of the act of Congress of 25d of 
August, 1842, and would so suspend the act of 1841—nor is 
this result avoided by the cireumstance that the law of New 
York is posterior to the act of 1842. 

The act of 1842 does not possess the quality of bringing 
down to its period of enactment the act of 1841, but the act 
1842, but so much of the act of 1841 as inany way intercept- 
ed the full effect of the act of 1842, was repealed by the latter, 
and so long as this last continues in force, it must supply the 
law on the subject. 

From the time the rules of 1845 of the Supreme Court were 
adopted, the act of 1842 must be construed to embody those 
rules, and thus empower the arrest of respondents on process 
issuing from courts of Admiraity. 


[ 2 N. Y. Code Reporter, 102. 
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Before the Honorable Samvuet R. Berrs. 
JAMES SPRAGUE etal., x. J. SELBY WEST.—26rn Jury, 1849, 


Demurrage. 


1. The shipper of a cargo is liable to the vessel for any unnecessary detention 
in loading or unloading, although no express contract is made on the subject. 
Whether the same rule applies to a mere consignee. Quere. 


to 


- Every improper detention of a vessel may be considered a demurrage, and 
compensation may be obtained for it under the name of demurrage. 
. The vessel takes the hazard of working weather. The shipper takes the 


risk of roads and means of transportation. He is to take the cargo as deliv- 


ered to him at the vessel’s side, and to supply means of removing it as fast . 
as the vessel can be reasonably discharged. If he fail to do it he is liable for 
the damages. 

!. The Admiralty has jurisdiction over sea, freights and demurrage resulting 
from such voyages. 


The schooner John R. Watson, took in at Philadelphia a car- 
go of coal belonging to J. Selby West, and consigned to him in 
New.York. The usual bills of lading were signed, freight pay- 
able in New York, and the delivery of the cargo to West at the 
foot of 42d street, (his coal yard,) without any stipulation as to 
demurrage, detention, or lay days. The vessel arrived in New 
York, at the foot of 42d street, on the 19th Dee., and was or- 
dered by the consignee to 29th street to, discharge. He was 
notified that the vessel was ready on the 20th, and again in 
writing on the 21st. Four working days were enough to dis- 
charge the cargo, and the captain and his men were at all times 
ready, but the vessel was not in fact discharged till the 4th 
January, because the consignee did not send carts enough to 
remove the coal as fast as it could be diseharged. The owners 
of the vessel filed this libel against the consignee in personam, 
for damages for the detention of the vessel.* 

The defendant denied the jurisdiction of the court: denied 
his liability in the absence of an express contract, and justified 
the delay on the ground of bad weather, bad streets, and the 
distance of the vessel from the coal yard. 

The cause war argued by Mr. Benedict, for the libellant, and 
by Mr. Brewster, for the defendant. 

Per Curiam.—A cargo of 194 tons of coal belonging to the 
defendant was shipped at Philadelphia on board the libellant’s 
vessel. The master signed a bill of lading to deliver the same 


* The libel in this cause may be found at length in Benedict’s Admiralty, 
p. 520. 
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to the respondent, at 42d street, New York, for ninety cents 
per ton freight. 

The vessel arrived at the place designated on the 19th of 
December last, and the respondent not being able to receive the 
coal at that place, ordered him to moor at 29th street, and un- 
load there. She took her berth at that place the same day, 
and the next morning was ready to commence discharging, of 
which a verbal and then a written notice was given the respon- 
dent, with further notice that demurrage would be claimed of 
him for any unnecessary detention of the vessel. The written 
notice was served the 21st. The respondent failed supplying 
the carts necessary to remove the coal, and the vessel was not 
fully discharged of her cargo until the 4th of January. Al- 
though the weather was at times stormy and the roads bad, yet 
on the proofs, neither was such as to prevent unloading the ves- 
sel at once, and it is well established, that with ordinary dili- 
gence the cargo could have been delivered in three days. The 
libel alleges four days was amply sufficient. 

The libellant undoubtedly took the hazard of working weath- 
er. The evidence to that point is satisfactory, that coal was 
constantly unladen and carted from.North river piers during 
these days, and a vessel of the burthen of this one, coming to 
her dock the same day, was completely discharged, having 150 
tons on board, and sailed again within three days. According- 
ly, the state of the weather did not prevent the work being 
done. 

The respondent is bound to take the risk of roads and means 
of transportation. He is to take the coal as delivered him at 
the vessel’s side, and to supply means of removing it as fast as 
the vessel can be reasonably discharged. 

This is the general'rule of maaitime law, (The Grafton, 4 
vol. ; Decisions 79, affirmed on appeal,) and the evidence in the 
present case shows it the established custom of the coal trade 
at this port. | 

The respondent had then the 20th, 21st, 22d, and 23d of 
December, when there was suitable weather, and the vessel in 
readiness to discharge, which would have afforded him time to 
take away the whole cargo. But giving him four full days, in- 
cluding the 21st, and deducting Sunday, the 24th, and Christ- 
mas, the vessel should have been discharged the 26th, and all 
her detention beyond that period was unnecessary, and caused 
by the fault and delinquency of the respondent. 

The position is taken by the respondent that demurrage is 
only recoverable on express stipulation to pay it, and that the 
bill of lading being an ordinary one in this case, the libellants 
have no remedy against the consignee, beyond the freight stip- 
ulated to be paid. 

















204 AMERICAN LAW JOURNAL. 


[ Sprague et al. v. Selby. ] 


It is not to be denied that the pelicy would be wise and lia- 
ble to less disturbance in navigation and trade, if the parties, 
as is suggested in some of the English cases, would always note 
in the bill of lading or charter party, the time allowed for un- 
lading or lading, and the consequence of overrunning the pe- 
riod; and probably, upon the more modern authorities, Ab- 
bott, 304; 3 Johns. R. 342, the consignee cannot be made 
liable on an implied obligation for demurrage, no express 
agreement or stipulation being mad» in the charter party or 
bill of lading in respest to it or lay days. 

But the doctrine is different in regard to the freighter. He 
is held liable to the vessel for any unnecessary detention in 
loading or unloading, altho’ no express contract is made on the 
subject, Holt’s Law of Shipping, p. 3, ch. 1, § 25, and to the same 
effect are the ancient ordinances, and the rules of other mari- 
time countries, 1 Valin, 649, 650, and the English courts, tho’ 
hesitating somewhat at terming the compensation demurrage, 
hold that the freighter or consignee who improperly detains a 
vessel, is liable to a special action on the case for the damage 
resulting from such detention. 9 Car. & P. 709; 11 Mees. & 
Wels. 408. Courts of Admiralty proceed upon the right with- 
out regard to forms or modes of action; but independent of 
that, the suggestion that demurrage only results from contract 
is undoubtedly giving too narrow an effect to the term. Every 
improper detention of a vessel may be considered a demurrage, 
and compensation in that name be obtained for it. 2 Hagg. 
317; 9 Wheat. 362; 6 N. Y. Legal Obs. 303. Demurrage is 
only an extended freight or reward to the vessel in compensa- 
tion of the earnings she is improperly made to lose. 

The jurisdiction of the court on sea freights and demurrage 
resulting from such voyages, it appears to me, is indisputable, 
and the branch of the defence resting on exceptions to the ju- 
risdiction is overruled. 

I shall, accordingly, decree against the respondent or owner 
of the cargo damages by way of demurrage for the unnecessary 
detention of the vessel from the 26th of December to the 4th 
of January. 

Various methods of computing these damages are referred to 
and adopted by the courts; Anne Catharine, 6 Rob. 10; Holt, 
338, §28; Abbott, 304; 6 N. Y. Legal Obs. 303. The usual 
earnings of the vessel in her regular course of employ is, per- 
haps, one method as much entitled to approval as others fre- 
quently adopted. At average voyages of from fifteen to eigh- 
teen days, the vessel was earning at the time about $10 per 
day. No doubt that is a low estimate of her worth to the 
owners. But it is as safe a criterion to guide the judgment of 
the court in awarding damages, as the opinion of witnesses to 
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her worth in market by the month or day. It belonged to the 
libellants to make the matter certain, or supply a method of 
computation by which the court could ascertain the damages 
with reasonable satisfaction. Upon that basis, her detention 
would deprive her of earning, as then fitted out, manned and 
provisioned, from $10 to $12 per day, I shall allow for the 
nine days’ detention $100. 

Decree for $100 damages and costs. 

This cause was carried to the Circuit Court by appeal. The 
appeal, however, was abandoned, and the cause was settled 
without an argument. 

[ 8 New York Legal Observer, 244. 


New York Superior Court. 


NORMAN WHITE ann JOSEPH B. SHEFFIELD rv. THE SPRINGFIELD 
BANK anp OTHERS. 


Promissory Note—Consideration—Fraudulent Transfer of. 


1. The payment of an antecedent debt is a valuable consideration within the 
rule which protects a bona fide holder, for value, of negotiable paper. Secus 
if a promissory note, or bill of exchange, is transferred, merely as collateral 
security, without any new consideration moving between the parties. 

2. The holder of negotiable paper will be protected, if he part with value upon 
the faith of the paper at any time before he has notice of the equity which 
is relied on to impeach his title. 


co 


The decision of the Court of Errors in Stalker vs. MeDonald, has not over- 
ruled the prior decisions of the Supreme Court, in The Bank of Salina vc. 
Babeock, Bank of Sandusky v. Scoville, and the Mohawk Bank v. Carey. 
The doctrine of the Supreme Court in these cases corresponds with the deci- 
sions in England, and in most of the States in the Union. 

4. Bill by plaintiffs as makers of a negotiable note, fraudulently transferred by 
the payees to the defendants, in satisfaction of an existing debt, dismissed 
with costs, upon the ground that the Bank was a holder in good faith for a 
valuable consideration. 


The bill states that in December, 1845, the plaintiffs deliv- 
ered to Wells Lathrop, in the city of New York, their promis- 
sory note for $2,000, dated December 10th, payable in seven 
months, to the order of his firm, of Howard & Lathrop, upon 
an agreement that they, Howard & Lathrop, would get the note 
discounted, and send the avails to the plaintiffs, to meet certain 
bills of exchange, then about due, which the plaintiff had ac- 
cepted for the accommodation of Howard & Lathrop, and which 
it was the duty of Howard & Lathrop to take up; that, instead 
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of applying the note to this purpose, one of the firm of Howard 
& Lathrop delivered it to the defendants, the Springfield Bank, 
in consideration of which and at the same time the Bank re- 
turned to Howard & Lathrop a draft of Howard & Lathrop, for 
the same amount, held by the Bank, having on it no name but 
that of Howard & Lathrop. 

That the Bank paid nothing for the note of the plaintiffs, and 
parted with no security upon the faith of it. 

The answer of the Bank admitted the receipt of the note from 
Howard & Lathrop, and that they paid nothing to Howard & 
Lathrop, and gave up nothing to them for the note except the 
said draft drawn by Howard & Lathrop, and which the Bank 
had previously discounted. They further stated, that at the 
time they held and still hold collateral security to the amount 
of about $7,000, placed with them by said Charles Howard, the 
partner of Lathrop, to secure the Bank for unaccepted drafts 
of Howard & Lathrop discounted by the Bank ; and they insist 
that by giving up to Howard & Lathrop their said draft for the 
plaintiff ’s note, they to that extent relinquish their claim on 
said collaterals, but still hold them. That, before they received 
the plaintiff ’s note, they held four other drafts of Howard & 
Lathrop, discounted for them, to the amount of $4,000, and 
after they received said note they discounted nineteen other 
other drafts of Howard & Lathrop, amounting to over sixteen 
thousand dollars, for the acceptance of which they also held 
said collaterals; the whole amount outstanding at the same 
time being nearly $21,000, some of which have been paid, and 
some remain unpaid. 

That Howard & Lathrop failed in March, 1846. 

S. P. Staples and George Goddard, for the plaintiffs, made 
and argued the following points: 

1. The proof shows that White and Sheffield parted with the 
note in question, without consideration, and for a special pur- 
pose. That it was diverted from that purpose, without their 
knowledge or assent, by Howard & Lathrop, against whom they 
are entitled to the relief asked for; and that if they have to 
pay the note, it will be an entire loss to them. 

2. The Bank, as appears both by their admissions and the 
proof, paid no consideration for the note, and parted with noth- 
ing on the faith of it; but merely gave up an unaccepted draft 
of Howard & Lathrop, having no other name upon it. 

The debt of the Bank, which this draft represented, was not 
impaired by the unlawful act of Howard & Lathrop, in obtain- 
ing it from them; and the Bank, by giving up the draft, did 
not lose their right to look to the collaterals, received from 
Howard & Lathrop for its payment. Olcott vs. Rathbone, 5 
Wend. R. 490. 
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The answer of the Bank admits, that they continue to hold 
all the collaterals, and they have furnished no evidence, though 
their cashier has been examined, to show that the right of the 
bank, to look to the collaterals, for the payment of the amount 
of that draft, has been called in question. 


The allegation of the bank, in their answer to the amend- 
ments to the bill, that they would not have discounted certain 
drafts thereafter named, if they had not received said note of 
complainants, cannot avail to give them a valid title to that 
note. ' 

1. It is not an averment of what they did on the faith of that 
note, but a mere expression of an opinion, of what they would 
have done or refused to do, in a supposed case; nor is it sus- 
tained by any proof. There is no evidence that they discount- 
ed these drafts on the faith of the note; or that they would not 
have done it without the note. 


2. In their answer to the bill, before the bill was amended, 
they make no such claim, but put their defence solely on the 
ground that by giving up the draft to Howard & Lathrop they 
had, to that extent, relinquished their security on’ the collater- 
als they hold. 


3. This opinion loses all semblance of probability when it is 
seen that the drafts, which the bank thus discounted for How- 
ard & Lathrop, after they took the note, amount to $16,712; 
all of which, together with previous discounts, to the amount of 
over $4,000, were all outstanding, not matured at the same 
time. 

4, Having paid no consideration, the bank did not become 
the holders of the note for a valuable consideration, so as to di- 
vest the right of the real owner. Stalker vs. McDonald, 6 Hill 
93, and cases cited; Ontario Bank vs. Worthington, 12 Wend. 
600; Wardell vs. Howell, 9. Wend. 170; Francis vs. Joseph, 
3 Edw. R. 182. 

H. Ketchum and J. S. Huggins, for defendants. 

I. Complainants are not entitled to a decree in their favor, 
because there was a valuable consideration given for the pro- 
missory note in controversy at the time it passed into the hands 
of the defendants. 

1. The note was discounted by the bank, and on such dis- 
count the money must be considered as passing into the hands 
of Wells Lathrop at the time he offered it for discount, and with 
this money he took up the draft of Howard & Lathrop held by 
the bank. Bank of Salina vs. Babcock, 21 Wend. 409; Bank 
of Sandusky vs. Scoville, 24 Wend. 115. 

2. Collateral securities which were given for the acceptance 
of any drafts that might be drawn on the bank by Howard & 
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Lathrop were relinquished, for their securities could not stand 
to secure the payment of the note. 

II. Even if no monies were paid or securities were given up 
when the note was received, yet a valid consideration passed for 
the note and defendants are entitled to hold the same. Swift 
vs. Taylor, 10 Peters, 1. 

III. There was no evidence, except from the testimony of 
Wells Lathrop, that the note was an accommodation note, and 
he was not a competent witness. : 

If he established the fact that the bank was not entitled t 
hold this note, then Howard & Lathrop would be entitled to 
control the securities in the hands of the bank. 

Durr, J.—It is certain that the negotiable note of the plain- 
tiffs, which is the subject of controversy in this suit, was taken 
hy the defendants in the ordinary course of business, without 
any knowledge or suspicion of the equity which is now relied 
on to impeach their title. Neither at that time, nor at any 
subsequent period until near the commencement of this suit, had 
the officers of the bank any notice, actual or constructive, of 
the facts upqn which the plaintiffs found their claim for relief. 
The only question, therefore, is, whether the bank is a holder 
of the note for a valuable consideration. 

The note was discounted at the request of Howard & Lathrop, 
the payees and endorsers—the proceeds, however, were not 
paid to them, nor passed to their general credit, but by agree- 
ment were applied to the extinguishment of an existing debt.— 
The bank had previously discounted for them their draft upon 
the plaintiffs, which had been returned unaccepted, and it ap- 
pears from the entry made at the time in the books of the bank, 
that the note was accepted in exchange for the draft. The 
note, however, was discounted, since it appears from the same 
entry that the interest for the time it had to run, was deducted 
from the sum credited to Howard & Lathrop, and hence the 
entry is only a form of stating, what was certainly the.case, 
that the proceeds of the note were applied to the satisfaction of 
the draft. That the parties meant to extinguish the subsisting 
debt, is rendered evident by the fact that the draft, the proper 
and sole evidence of the debt, was delivered up to the drawers. 

The case, therefore, is exactly the same, in all its material 
circumstances, as that of The Bank of Sandusky vs. Scoville, 
and others, 24 Wend. 115; nor in principle is it distinguisha- 
ble from the previous case of The Bank of Salina vs. Babcock, 
21 Wend. 99, and the subsequent case of The Mohawk Bank 
vs. Cary, 1 Hill, 512, and unless the judgments of the Supreme 
Court in these cases are to be rejected as evidence of the exist- 
ing law, they must of necessity control our decision. 

n The Bank of Sandusky y. Scoville, the note in controver- 
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sy was transferred to the bank for the purpose of satisfying an 
existing debt, but no money was paid to the person making the 
transfer, and the application of the proceeds to the payment of 
the debt, appeared only from an entry in the books of the bank. 
The court said that the transaction was substantially the same 
as if the proceeds had been paid in cash to the person making 
the transfer and he had personally applied them to the satisfac- 
tion of his debt; and they added that the bank in relinquishing 
the debt parted with value. It is true that the defence in this 
case was founded upon a provision in the Revised Statutes, since 
repealed, which protected the holder or endorser in good faith 
and for a valuable consideration, of negotiable paper, tainted 
with usury. 1R. 8. Sec. 2, p. 772; but we have been unable 
to discover any reasons for supposing that the words “‘ valuable 
consideration,” as used in this statute, were meant to be under- 
stood in any different or wider sense, than that which the law 
attributes to them in all analogous cases. At any rate, the 
opinion of the Supreme Court, it is certain, was not founded 
upon any such hypothetical distinction, since they refer to their 
former decision in The Bank of Salina ys. Babcock, as having 
settled the principle by which they were governed. In the case 
of the Salina Bank it was not pretended that the note in ques- 
tion was void for usury, but the fraud which was relied on as 
vitiating the title of the bank was precisely of the same nature 
as that of which the plaintiffs complain in the present suit. 

Whatever doubts, therefore, might previously have existed, 
arising from prior decisions of the same court, the cases to 
which we have referred plainly established the doctrine that the 
mere discharge of an antecedent debt is a valuable considera- 
tion, within the meaning of the rule which protects and con- 
firms the title of the holder for value of negotiable paper, when 
the transfer is made in the usual course of business before the 
paper has arrived at maturity. 

It was, however, contended upon the argument that this doe- 
trine has since been overruled, and that the more recent deci- 
sion of the court of Errors in Stalker vs. McDonald, 6 Hill, 93, 
has settled the law that the transfer of negotiable paper upon 
no other consideration than the discharge of a precedent debt, 
gives no security to the title of the holder, but leaves him ex- 
posed to every defence that might have been urged against the 
person making the transfer: and that such is the effect of that 
decision, we believe has been the general impression of the bar. 
We are satisfied, however, from an attentive examination of the 
case, that it neither requires nor justifies this interpretation, 
but that the Court of Errors meant only to re-aflirm its own 
prior decision, in the leading case of Coddington vs. Bay, 20 
Johnson, 651. The only question that was discussed by the 
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counsel, or that could properly arise upon the facts was wheth- 
er the court should adhere to that decision or renounce its au- 
thority, in deference to the judgment of the Supreme Court of 
the United States, in Swift vs. Taylor, 16, Peters 1. There 
was no question as to the effect of a transfer, intended to oper- 
ate and acrually operating as a payment of a precedent debt. 
The notes in controversy in Stalker vs. McDonalk, had been 
transferred to the plaintiff in error, not for the purpose of then 
satisfying, but as a collateral security for the eventual payment 
of an existing debt, he retaining in his hands the evidence of 
the debt, and never for any period of time relinquishing the 
right, or losing the power, of enforcing its payment, and it was 
upon these circumstances that the sound and judicious lawyer, 
(Senator Lott,) who, as a Senator, expressed his concurrence 
in the judgment pronounced, laid the entire stress of his opin- 
ion. It cannot be denied that in the elaborate opinion of Chan- 
cellor Walworth, there are many expressions which prove, if 
literally construed, that he meant to reject entirely the distine- 
tion between a transfer in payment or as a collateral security, 
as effecting the title of the holder of negotiable paper, but his 
remarks upon this point, if meant to be thus understood, were 
extrajudicial, and are evidence only of his private opinion, and 
not of the grounds upon which the judgment of the court was 
placed. Hence, although the observations of the Chancellor 
may be thought to have weakened in some degree the authority 
of the cases in the Supreme Court which we have cited, they 
afford no warrant for saying that those cases have been over- 
ruled, and, until a decision directly overruling them shall have 
been pronounced in the Court of Appeals, we must continue to 
regard them as evidence of the law, which we are bound to fol- 
low. 

Nor shall we dissemble our satisfaction that our inquiries 
have terminated in this result. It would have been a subject 
of just regret had we been compelled to say that we have de- 
parted, in this State, from a general and undoubted rule of 
mercantile law. As the case now stands, the doctrine of the 
Supreme Court, to which we adhere, is in perfect harmony with 
the decisions in England, and in most, if not all of our sister 
States. The distinction which Chancellor Walworth is supp0- 
sed to have rejected, has been admitted and followed in Ohio, 
Carlisle vs. Wishart, 11 Ohio Report, 172; Riley vs. Ander- 
son, 2 McLean, 589; in Pennsylvania, Petrie vs. Clark, 11 
coaeet and Rawle, 377; in Connecticut, Brush vs. Scrivener, 
11 Connecticut, 388; in Maine, Holmes vs. Smith, 4 Shepley, 
177; Norton vs. Waite, 2 Appleby, 175, and in New Hamp- 
shire, Williams vs. Little, 1 New Wieutios, 66; and in this 
last case Chief Justice Parker, with great clearness and force 
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of reasoning, has vindicated its propriety and justice. Weadd 
that the validity of the distinction was very plainly admitted in 
Coddington vs. Bay, not only by the Chancellor in the court 
below, buf by one or more of the judges in the Supreme Court 
in the Court of Errors; and that Chancellor Kent, in the last 
edition of his Commentaries, has given to it the sanction of his 
deliberate approval. 

Although we believe, and so decide, that the Springfield 
Bank, by surrendering, as paid, the draft of Howard & Lathrop, 
gave a valuable consideration for the note of the plaintiffs, it is 
not necessary, nor do we intend to place our decisions solely 
upon this ground. We are satisfied that, independent of the 
discharge of a debt then due from Howard & Lathrop, the Bank 
parted with value upon the faith of the title which it acquired 
to the note in controversy, and whether this value was parted 
with at the time the note was accepted, or at any subsequent 
period before notice of the claim of the plaintiffs, we hold to be 
immaterial. It is now impessible to restore the Bank to the 
condition in which it was when the note was accepted. <A de- 
cree, such as the plaintiffs would require, would cast upon the 
bank an inevitable loss, arising solely from a discount in the 
usual course of banking business of negotiable paper, on ac- 
count of those who upon the face of the paper were its absolute 
owners; and to such a loss a bank ean never be subjected with- 
out an entire abandonment of the rules by which the endorsers 
of negotiable paper have hitherto been protected. Before the 
transaction which has led to the present suit, the bank was in 
the practice of discounting the drafts of Howard & Lathrop, 
before they were transmitted for acceptance; but, to secure it 
against the unusual risk which was thus incurred, certain prom- 
issory notes belonging to Howard & Lathrop, admitted to be 
good, and amounting in the aggregate to nearly $7000, had 
been delivered to the bank. When the note in controversy was 
discounted, the unaccepted drafts held by the Bank, including 
that which was then surrendered, amounted to something less 
than $6000, so that the bank, at this time, had ample security 
for the payment of the draft, which, upon the faith of the note, 
was given up to the drawers. By the acceptance of the note 
this security was of necessity relinquished, for, by the terms of 
the agreement of the parties, it was only to unaccepted drafts 
that it could be applied. It is said, however, that the bank re- 
tained, and still retains, in its possession, the promissory notes 
that form this collateral security, and consequently that the 
avails may still be applied to the satisfaction of the original 
debt which, should a decree be made in favor of the plaintiffs, 
will certainly be revived. And this reply would perhaps be sat- 
isfactory, had it not appeared in evidence that, subsequent to 
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the acceptance of the note in controversy, and long before an 
notice of the claim of the plaintiffs, other drafts of Howard 
Lathrop were discounted by the bank, three of which, amount- 
ing in the asgregate to $4,150, still remain unaccepted and un- 
paid. ‘To this sum must be added $2,650, the amount of two 
unaccepted and unpaid drafts previously discounted, and the 
result is that the collateral securities are completely exhausted 
by the debts, tothe satisfaction of which, under the agreement of 
the parties, they are justly and exclusively applicable. The right 
of the bank to make this application under the terms of that 
agreement, cannot be disputed, nor is there any principle of 
law or equity that can justify us in preventing the exercise of 
this right. But we shall prevent its exercise if we compel the 
bank to apply any portion of its collateral securities to the pay- 
ment of the original debt, which the acceptance of the note of 
the plaintiffs was meant to extinguish. If we order that note 
to be surrendered or cancelled, the bank must lose the whole 
amount of the debt which it represents, solely from its reliance 
upon the note as a valid and independent security. It has been 
urged that there is no positive evidence that any of the subse- 
quent drafts were discounted upon the faith of the note. But 
we are clearly of opinion that no further evidence of this fact 
was necessary to be given than was actually produced. It was 
sufficient to prove the general agreement that the collateral se- 
curities were to be applied to unaccepted drafts, aud we are 
bound to presume that every such draft was discounted in re- 
liance upon this agreement, and it is anecessary consequence of 
this presumption that the note of the plaintiffs was held and 
considered by the bank as an independent security. 

The equity of the case, upon the facts that have been stated, 
is exceedingly clear. This suit is evidently a contest between 
two innocent parties—which shall sustain a loss resulting from 
the fraud of a third person, for that the act of Lathrop in 
transferring to the bank the note in controversy, in satisfaction 
of a debt due from his firm, was a fraud upon the plaintiffs, is 
not disputed. What, then, is the rule of law, and, we add, of 
reason and of equity, which is applicable to all such cases? Is 
is that the loss shall be borne by the party who employed and 
trusted the person from whose act or default it proceeded; 
Hazard ys. ‘Treadwell, 1 Strange, 506; Fitzherbert vs. Math- 
er, 1 Term. R., pp. 12-16; Baring vs. Corrie, 2 Barn. & Ald. 
143: Whitehead vs. Tucker, 15 East 400; Smith vs. East 
Ind. Co., 16 Sim., 76; Story on Agen., §§ 56, 127, 264; 
Smith’s Mer. Law, p. 116. 

The plaintiffs employed and trusted Lathrop—they placed 
their note in his hands as a busincss note—they authorized him 
to procure it to be discounted as on account of his firm—they 
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knew that he or his firm might misapply its proceeds when 
discounted, they therefore took upon themselves the risk 
of such misapplication, and it would be palpably unjust to per- 
mit them to charge the bank with the consequences of a fraud 
which they enabled Lathrop to commit, and the risk of which 
they chose to incur. 


The bill must be dismissed, with costs. 
{ 8 New York Legal Observer, 270. 


Orphan’s Court of Centre County, Pa. 
BILL OF REVIEW. 


Administration Account of Daniel Hastings, one of the Exe- 
eutors of Sarah Hastings, deceased. 


The opinion of the Court was delivered by 


Woopwarp, Pres’t.—From the pleadings of the parties and the 
proofs submitted to the Court, in the present proceedings, the 
following summary of the more important facts is made up :— 


On the 13th day of September, 1845, Sarah Hastings made 
her last will and testament, in and by which she bequeathed 
one hundred dollars specifically to Elizabeth Everhart, one of 
the respondents, and after certain other specific bequests 
amounting altogether to the sum of $750, ordered and directed 
the rest and residue of her estate to be divided equally among 
Elizabeth Everhart, Mary Everhart, and Samuel Everhart’s 
five daughters. These legatees are the respondents in this pro- 
ceeding. 


The testatrix died and her will was proved on the Ist day of 
November, 1845, and letters testamentary were granted to 
Daniel Hastings and Benjamin Everhart, the executors named 
in the will. It seems that Daniel Hastings took upon himself, 
if not the exclusive, the chief burthen of administering the es- 
tate, and on the 8th day of April, 1847, settled his administra- 
tion account with the Register of Centre county, exhibiting a 
balance himself of $1198 57, applicable to the legacies named 
in the will,—$750 being deducted for specific legacies, would 
leave a balance for the residuary devisees of $448 57. The 











214 AMERICAN LAW JOURNAL. 


[ Bill of Review. } 


executor charged himself in the said account, among other 
things, with the note of 8. Wilson, and interest, $198 98 








Note of same, - - 56 05 
Note of Brisbin & Boal, and interest, - 3805 06 

$560 09 
Amount of vendue paper as filed, - 294 45 

$854 54 
Other charges in his account, - 484 56 
Making a total of charges $1339 10 


He then claimed credit for various payments, and struck the 
aforesaid balance of $1198 57 against himself. This account 
so settled by Mr. Hastings was passed by the Register, pre- 
sented to the Orphan’s Court, confirmed nzs? on the 26th Au- 
gust, 1847, and confirmed absolutely on the 24th of November, 
1847. It would seem that Samuel Wilson paid the executor 
$300 sometime in 1847, in bank notes, on what bank it does 
not appear, but that afterwardsin the summer, of 1847, he paid 
him $200 more “ chiefly” in notes of the Lewistown Bank, and 
that Ezra Brisbin paid him $350 in March 1847—$250 of 
which was in paper of the Lewistown Bank, and $100 in paper 
of the Harrisburg Bank—that the Lewistown Bank was in good 
credit in the summer of 1847, and until it exploded in December 
1847. These payments were made by Wilson & Brisbin, in 
satisfaction of their indebtedness to the estate of Sarah Hast- 
ings. 

In August, 1848, Daniel Hastings died, and when an ap- 
praisement and inventory of his personal estate were soon after 
made, four parcels of bank notes were found with endorsements 
on the envelopes as follows :—one parcel containing $325, in ~ 
paper of the Lewistown Bank, endorsed in envelope in hand 
writing of Mr. Hastings, ‘‘ April 22, 1847, money that was got 
on a note that belonged to 8. Hasting’s estate, from Ezra Bris- 
bin, he said he would exchange it.’’ One other parcel contain- 
ing $100 in notes of the Lewistown Bank, endorsed “‘ Memo- 
randora for account of Sam’l. Wilson’s.”” One other parcel 
containing $100 of Lewistown Bank paper, endorsed ‘“ Belongs 
to Sarah Hasting’s estate.” One other parcel containing $50 
of Lewistown Bank paper, endorsed, not in Mr. Hasting’s hand, 


Fes tg taken (as it appears) as the adm. of Sarah Hastings, 
ec’d.” 


Mary and Elizabeth Everhart reside in Chester county, and 
the first information they received of the death of their sister, 
Sarah Hastings, was by letter from Benjamin Everhart, dated 
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February 23, 1848. James Everhart, resident in Chester 
county, at their instance and request, immediately wrote to 
Samuel Hastings on the subject of their legacies, but receivin 
no answer he again wrote urging him to answer, but receive 
none from him. He then wrote two letters to Benjamin Ever- 
hart and one to James Everhart, but received no answer from 
either of them, all which letters were directed to Boalsburg, 
Centre county, in the neighborhood of which post office the per- 
sons addressed resided. About the first of June, 1848, the 
claims of Elizabeth and Mary Everhart were placed in the hands 
of Mr. McAllister for collection, who very soon thereafter wrote 
to Daniel Hastings, asking for payment, but received no reply, 
but about the middle of July was informed by Mr. Hale that 
Mr. Hastings had received Lewistown money for the debts of 
the estate, and was ready to pay it out to the legatees, which 
Mr. McCallister declined to receive, and said that specie or its 
equivalent would be expected. Sometime previous to his death 
Mr. Hastings consulted Mr. Hale in regard to the Lewistown 
money he had received as executor of Sarah Hastings before 
the bank broke, and which he then had on hand and for which 
the legatees had not called. Mr. Hale gave him a written 
opinion. On the 12th August, 1848, Mr. McCallister having 
prepared preecipes at the suits of Mary and Elizabeth Everhart, 
against Daniel Hastings, Hale and Linn appeared for the de- 
fendant by endorsement on the preecipes, but as Mr. McCallis- 
ter was about to file them in the offie he learned that Daniel 
Hastings had died that morning. The suits were not then in- 
stituted, but after David Jack had become the adm’r. of Daniel 
Hastings, suits were instituted against him. When they came 
to issue and trial, it was discovered that the defence attempted 
to be set up in behalf of the estate of Mr. Hastings, could not 
be made available because of the conclusiveness of the decree 
of the Orphan’s Court confirming the administration account 
aforesaid of the said Daniel Hastings. Mr. Jack thereupon 
applied to the Orphan’s Court for a bill of review of the said 
account, and himself dying soon after, considerable delay has 
necessarily attended the hearing of the parties on this applica- 
tion, and meantime the suits aforesaid are suspended. 

On the hearing of the parties now, Mr. Hale, in behalf of 
Mr. Hasson, the successor of Mr. Jack in the administration of 
Hasting’s estate, asks the court to direct an issue to be tried by 
a jury to ascertain whether the Lewistown Bank notes afore- 
said, found among the assets of Mr. Hastings, were not the 
identical notes which he had received from the debtors of Sarah 
Hasting’s estate. 

Desirous of disposing of the petition for review without fur- 
ther delay, I am unable to examine authorities as fully as I 
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could wish, but under the impression that my conclusions are 
to be reviewed by the Supreme Court, I proceed to state them, 
as, upon the facts above stated and in peculiarly unfavorable 
circumstances they have been formed. 

I do not assent to the doctrine that was urged in the argu- 
ment that legatees have a right to demand payment of their 
legacies in gold and silver coin, where the executor in the ex- 
ercise of a sound discretion and in good faith has received the 
amount of the legacies in par bank paper. 

The constitutional provision is that no State shall “make 
any thing but gold and silver coin a tender in payment of 
debts.” As between debtor and creditor, coin is the only legal 
tender, and so as between a sheriff or constable, and the judg- 
ment creditor whose process they have had in hand for the pur- 
pose of collecting the judgment. In these and similar relations 
there is no confidence, and when liability accrues, it can be dis- 
charged only in the constitutional currency, unless this be 
waived. But in all fiduciary relations where one is called on to 
act in ¢rust for another, all that equity requires is good faith 
and reasonable diligence, such conduct as men of ordinary sa- 
gacity and prudence employ in their own affairs. And it can- 
not be said that the collection of the debts due an estate in the 
common paper currency of the country, is such gross impru- 
dence on the part of an executor as would render him liable to 
legatees, for such conduct is in accordance with the general 
course of business. I enter into no metaphysical speculations 
as to the essential quality of bank notes. Whether they are 
money, or the representatives of money, goods, property or 
securities, the fact is that they are the medium of commerce 
and business all over our country. Except for purposes of 
change and daily expenses, they enter into all the transactions 
of life. They regulate the value of property, they influence 
contracts, they mould society, and affect all its relations, and 
are indissolubly associated with the habits and manners of an 
advanced civilization. When therefore a trustee, an executor, 
a guardian or an attorney receives bank notes in good faith, 
and with reasonable prudence—genuine notes of a bank solvent 
and paying at the time of his reception, I hold that those for 
whom he acts are bound by his act, and cannot demand that 
he should substitute specie in his payments to them. But 
however proper his receiving of them may be he may incur lia- 
bilities by his misuse of them. If an attorney receives his 
clients’ money in bank notes and mixes them with his own, or 
lays them by and neglects to inform his client or to pay them 
over within a reasonable time, regard being had to all circum- 
stances, and meanwhile they depreciate, can there be any doubt 
that he is bound to make them good? So with this executor, it 
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does not follow that he is exempt from liability to the legatees, 
because he was not in fault for receiving the notes of the Bank 
of Lewistown. Let us assume for the present that he did re- 
ceiye the identical notes found among his assets in payment of 
the debts of Wilson & Brisbin; did he perform his whole duly 
as executor to these legatees ? He had one year from the death 
of the testatrix to settle the estate and pay the debts, and he 
was not bound to pay the legatees until the creditors were paid. 
Sarah Hastings died in the fall of 1845, and her will was proved 
on the first of November 1845. On the first of November, 
1846, the legatees became entitled to expect a settlement of the 
estate and the payment of their legacies, but the proofs before me 
shew that until February 1848, they were not informed of the 
death of their sister, the testatrix, nor even then by the execu- 
tor, Mr. Hastings. It is said that Mr. Hastings was not bound 
to look up the legatees, but he was certainly bound to look them 
up and use reasonable diligence to pay to them the bank notes 
he had received for them if he meant to exempt himself from 
liability for their depreciation. If he took those notes without 
fault he could not retain them without danger. An executor 
as his very name implies, is to he active and vigilant in the 
performance of all his duties. He has to execute the will. And 
yet he takes not a step even to inform the sisters of his testa- 
trix that she is dead, and, dying, remembered them as objects 
of her bounty. Nor yet when he had settled his account, and 
admitted a balance in his hands that belonged to the legatees, 
do we find him moving a finger to pay over the money that was 
their due. On the 8th of April, 1847, he settled his accountin 
the Registers’ office, and he died in August 1848. In that in- 
terval James Everhart wrote him twice and Mr. McCallister 
once in behalf of these legatees, asking for payment according 
to the tenor of the will, without a word of response directly 
from him on the subject. In July 1848, Mr. Hale informs Mr. 
McCallister that Mr. Hastings had received Lewistown notes 
and was ready to pay them over, but the bank having failed the 
previous December, they were of course declined. Now such 
inaction on the part of an executor cannot be excused when he 
asks to be relieved from the consequences of his own act in re- 
ceiving bank notes for debts which he might have insisted should 
be paid in specie. Granting all he claims to be provable before 
a jury, and granting that his delay and backwardness were not 
such as would have justified proceedings against him, still it 
must be remembered that the present application is intended to 
relieve him from the depreciation that befel the bank notes in 
his hands whilst he unnecessarily retained them, and in my 
Opinion his conduct was such, in so retaining them without an 
effort to pay them over or to invest them, that his estate is not 
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entitled to the relief sought. And this opinion has regard to 
all the facts that have been proved and alleged before me, so 
that the issue asked for is denied as unnecessary. In view of 
the whole case I hold that Mr. Hasting’s estate ought not 
through a jury, by means of this bill of review, or in any other 
manner, to be relieved from the loss and ruin that overtook the 
Lewistown Bank notes in his hands. 

If it were necessary the decision against the complainant in 
this bill might be rested on another ground. On the 8th April, 
1847, when the executor settled his account and charged him- 
self with the debts of Wilson & Brisbin, he made them his own, 
and his personal liability and that of his surety were substitu- 
ted for them as to the legatees. They were administered as- 
sets, and if he exchanged them for any bank paper he did it at 
his peril. 

It seems to me that this conclusion is so obvious as to require 
nothing to be said to fortify it, but it may be added that the 
act of 13th October, 1840, under which this proceeding is had, 
does not appear to have been designed to relieve such a case as 
the present. That act provides for remedying “ errors’’ in the 
account. But here was no error in the account. If the debts 
of Wilson & Brisbin had been collected when the account was 
stated the executor did right to charge himself with the amount. 
If they had not been colleeted he might charge himself with 
them and make them thus money of the testatrix’s estate.— 
Either way there was no “error.” Could the account, correct- 
ly stated, become erroneous, within the meaning of the act of 
assembly, by the subsequent depreciation of bank paper wheth- 
er received before or after filing the account ? I think not. And 
on this ground, if no other, I should be inclined to dismiss the 
complainant’s bill. 

The Bill of Review is therefore dismissed at the costs of the 
complainant. 


—_——_——_ 


Court of Exchequer. 
December 7, 1849; May 22, 1850. 


HUTCHINSON, EXECUTRIX, ». YORK, NEWCASTLE, AND BERWICK 
RAILWAY COMPANY. 


No servant can recover damages from a master for injuries sustained by him 


through the negligent conduct of a fellow-servant. 


This action was brought under the 9 and 10 Vict. c. 93, (for 
compensating the families of persons killed by accidents,) by the 
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plaintiff, as widow and executrix of her husband, who was in 
the defendants’ employ as clerk, to recover compensation from 
the defendants for his death, which was caused by an accident 
whilst travelling on their line. The defendants pleaded that 
the deceased was in their service at the time of his death, and 
that the accident was caused by the negligence of a fellow ser- 
vant. The plaintiff demurred to this plea. 
Cur. ad. vult. 

Hugh Hill, in support of the demurrer ; J. Addison, contra. 

The court held, that the plea was good, as it constituted a 
complete answer to the action by setting out that the deceas- 
ed’s death was caused by the negligence of a fellow-servant ; 
and in accordance with the decision in Priestly vs. Fowler, 3 
M. & W. 1, the demurrer was overruled. 


Court of Exchequer Chamber. 


REGINA v. MARSH, 20TH Novemper, 1849. 


Indictment.—Attempt to Defraud.—Misdemeanor. 


Where an indictment did not show a misdemeanor, but merely alleged an at- 
tempt to defraud, &c., the conviction thereon was set aside, and judgment 
arrested. 


This was a motion in arrest of judgment on behalf of the 
prisoner, who was convicted at the last York assizes, on the 
fifth count of an indictment, charging that he did unlawfully 
attempt, &c., to obtain a large sum of money, to wit: £22 10s., 
with intent to defraud, &c., the Agricultural and Cattle Insu- 
rance Company, in respect of a horse. 


Bliss, in support of the motion, contended that the indict- 
ment only alleged an attempt, but did not show any misdemean- 
or, and that it did not allege in whom the property was. 

The Court set aside the conviction, and arrested judgment. 
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Miscellaneous Intelligence. 
MARRIAGE, BREACH OF PROMISE. 


Married Man’s Promise—Remaining unmarried a sufficient consideration. 
{ Witp v. Harris, 18 Law Jour., N. S., C. P. 297. ] 


A declaration averred that in consideration of the plaintiff 
being unmarried at the request of the defendant, promised the 
defendant to marry him within a reasonable time; the defend- 
ant promised the plaintiff to marry her within a reasonable 
time ; that the plaintiff, confiding in defendant’s promise, has 
hitherto remained unmarried, and has always been ready to 

marry the defendant until she had notice he was a married man. 
Breach, that the defendant has not married the plaintiff, but, 
on the contrary, at the time the defendant made his promise he 
was married, and still he was married to another woman. The 
plaintiff obtained a verdict. On motion to arrest the judgment, 
it was held that the declaration showed a sufficient considera- 
tion. Also, that the defendant’s promise was not unlawful ; 
there being at the time the promise was made a possibility of 
performance, as the defendant’s wife might have died within a 
‘reasonable time.”’ Also, that the allegation that the plaintiff 
remained unmarried for a reasonable time was a sufficient con- 
sideration, as being a prejudice to her caused by the conduct of 
the defendant. (Wild vs. Harris, 18 Law Journ., N.S., C. P. 
297.) Per Wilde C. J: “ The declaration further states that 
the plaintiff, confiding in the defendant’s promise, continued 
unmarried for a reasonable time. At all events that is a suffi- 
cient consideration, being a prejudice to her; and if the de- 
fendant’s wife had died within a reasonable time, the plaintiff 
would have been bound to perform the promise. An authority 
on this subject is Brook’s Abr., tit. “ Condition,” p. 157. There 
2 woman enfeoffed a man on condition that he should marry her 
(he being a married man) within a reasonable time. The fe- 
offee enfeoffed another person, and so through half a dozen other 
persons. ‘The man died, being then a married man, whereupon 
the original feoffress entered as for condition broken, and the 
courts held that it was a lawful condition, for that the defend- 
ant’s wife might have died within a reasonable time; and the 
party récoy ered. The » judgment establishes the principle which 
must govern this case. 
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RIGHTS OF NAVIGATION—CONSEQUENTIAL DAMAGES. 
By W. Y. Gholson. 


A vessel was, by some accident, injured and sunk in one of 
the navigable rivers of England, and abandoned by the owners. 
Subsequently, another vessel, in passing, struck against the 
sunken vessel and was injured, and an action was brought to 
recover for such injury against the owner of the sunken vessel, 
on the ground that it was a duty incumbent on hin, either to 
remove his sunken vessel from the channel of the river, or to 
give notice, in some way, to those engaged in the navigation, 
of its position. It was held by the Court, that the action could 
not be maintained. 


In the’ opinion of the court, delivered by Mave, J., it was 
said, ‘There seems to be no doubt, that it is the duty of a 
person using a public navigable river with a vessel, of which he 
is possessed, and has the control and management, to use rea- 
sonable skill and care to prevent mischief to other vessels; and 
that, in case of a collision, arising from his negligence, he must 
sustain, without compensation, the damage occasioned to his 
own vessel, and is liable to pay compensation for that sustained 
by another, navigated with due skill and care ; and this liabil- 
ity is the same, whether his vessel be in motion or stationary, 
floating or aground, under water or above it; in all these cir- 
cumstances, the vessel may continue to be in his possession, and 
under his management and control ; and, supposing it to be so, 
and a collision with another vessel to occur from the improper 
manner in which one of the two is managed, the owner of the 
vessel properly managed is entitled to recover damages from 
the owner of that which was improperly managed. This duty 
of using reasonable skill and care for the safety of other vessels 
is incident to the possession and control of the vessel. Subject 
to this obligation, the owner has a right, while his vessel is 
afloat, to proceed in any direction, and to remain at any place, 
and, when it is aground, whether sunk or not, to remain as long 
as the occasions of his voyage require. Of the existence of 
these rights, and of these duties, so long as the possession and 
control of the vessel continue in the same person, there seems 
to be no doubt. Nor does there seem to be any doubt, that, if 
these were transferred to another person, the rights and the du- 
ties would also be transferred to him, and the original owner 
would cease to be entitled to, or bound by them. But a person 
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may cease to have the possession and control of a vessel, al- 
though they are not transferred to any other person; as is com- 
monly the case, when, by some casualty of navigation, it is 
brought into a situation in which the owner abandons and re- 
linquishes the possession and control, because it is impossible to 
retain them: and the effect which this new state of things may 
have on the duties and liabilities in question, does not appear 
to admit of so simple a determination as that which relates to 
the duties and‘liabilities incident to a possession, continuing in 
the same person, or transferred to another. Those duties and 
liabilities, there seems to be no doubt, are different in cases 
where the relinquishment of possession is wrongful, or arises 
out of circumstances occasioned by the wrongful act or omission 
of the owner, from what they are where he is blameless. 

‘In the present case,—supposing the barge to have been out 
of the defendant’s possession at the time of the collision, —there 
is nothing to show that the defendant wrongfully ceased to be 
possessed, or wrongfully occasioned any thing which. led to the 
ceasing of his possession; the only wrong complained of, is the 
omission to use means to prevent damage from the sunken 
barge. It is, therefore, not necessary to inquire what would be 
the effect of a wrongful act or neglect leading to a divesting of 
the possession. No such wrong being alleged, none is to be pre- 
sumed ; and the question, therefore, is, what is the duty of the 
person who had the possession and control of a vessel, which, 
without any fault of his, has, while in his possession, sunk, so 
as to obstruct a public navigable river, with respect to vessels 
navigating the river after his possession and control has ceas- 
ed? It probably cannot be safely affirmed, that, in no case 
where a vessel has sunk without fault of the owner, does any 
duty of this kind at all arise, or continue for any time: nor is 
it necessary to decide this question; for, in order to sustain the 
declaration, we must hold that, in every state of things, consis- 
tent with the facts stated in the declaration, the defendant was 
bound to do that which the plaintiff complains of his having 
omitted. Now, although there seems no doubt—as we have be- 
fore observed—that he was bound to use due care to prevent 
injury to others, as long as his possession and control contin- 
ued; and, although after they ceased—supposing they did 
cease—there may have possibly existed a state of facts which 
would cause the continuance of such a duty for some time ; we 
think that it cannot be universally affirmed, that, in all cases, 
where the possession and control of the owners have ceased, 
such a duty arises. Indeed, as we have before stated, it seems 
clear that the duty does not continue in the original owner, 
when his possession and control have been transferred to anoth- 
er. And where the possession and control have not been trans- 
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ferred, but have been relinquished and abandoned, we do not 
think that the duty always arises, and continues for an indefi- 
nite time. Where the navigation of a river has become ob- 
structed by a vessel which has been sunk and lost to the owner 
without any fault of his, the public inconvenience of the ob- 
struction is one, in respect of which the owner differs from the 
rest of the public only in having sustained a private calamity. 
in addition to his share of a public inconvenience : and the dif- 
ference does not appear to be any reason for throwing on him 
the cost of remedying or mitigating the evil. 

‘In the case of The King vs. Walls, 2 Esp. N.-P. C. 675, 
Lord Kenyon held, that the owner of a ship sunk in the Thames 
by accident and misfortune, without his default or misconduct, 
was not liable-to an indictment for not removing the obstruc- 
tion. It was contended, for the prosecution, in that case, that, 
although the defendant was not punishable for causing the nui- 
sance, it having arisen from accident, it was his duty to remove 
it. But the learned Judge answered, that perhaps the expense 
of removal might have amounted to more than the whole value 
of the property. The same reason would apply in the case of 
an indictment for not giving notice by signal, or taking other 
means to prevent damage from a sunken vessel; the expense 
of doing so might, and probably would, be greater than an 
private benefit which the owner would derive from it: wad, 
whether it were greater or not, the reason seems to be the same 
for not throwing on the owner any special share in the conse- 
quence of a public misfortune with which he had no particular 
concern, except that it arose out a private disaster, which he 
had innocently suffered. 

“In the case of such impediments to navigation, arising out 
of unavoidable accident, the proper rule seems to be, that the 
expense of removing or diminishing the danger arising from 
them, should be defrayed by those who would be benefitted by 
such a measure; as is done in the case of lighthouses, whic 
are erected to diminish the danger arising from natural impedi- 
ments to navigation. And such measures are the proper sub- 
jects of local regulations, to be made on a comparison of the 
danger to be guarded against, and the expense to be incurred. 
It is scarcely necessary to observe that, if no indictment would 
lie under the circumstances stated in this action, for the dan- 
ger and impediment to the public, no action can be maintained 
for the particular damage sustained by the plaintiff.” Brown 
vs. Mallett, 5 C. B. 616, 57 E. C. L. R. 

An interesting question is presented for consideration, and 
left undecided in the foregoing remarks of the learned Judge. 
Whether the owner of a vessel which has been sunk in a navi- 
gable river, by a wrongful act or omission, by carelessness or 
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negligence, is under any obligation to the public, to remove 
such vessel when an impediment to the navigation, or would be 
liable for an injury occasioned to another vessel by such an ob- 
atruction. Is there any distinction, as seems to be intimated 
in the opinion of the court, between the case of a vessel sunk 
by an accident or misfortune, and one sunk by an act of care- 
lessness or negligence, the circumstances being in other respects 
the same ? 

It might be an important inquiry, whether, in such a case, 
the dama; ge resulting from the wrongful act of negligence, would 
not be considered too remote a consequence to give a right of 
action; and in this connection it may not be unacceptable to 
refer to some remarks as to consequential damages made in a 
recent case in South Carolina. The substance of those remarks 
was, that it is difficult “to lay down any general rules, by 
which consequences that shall be answered for, and those which 
are too remote for consideration, may be always distinguished.” 
A distinction is to be.observed between cases where the damage 
ensues, While the injurious act is continued in operation and 
force, and those where the damage follows after the act has 
ceased. In the former, it is usually of small moment to inquire 
whether the damage was the natural consequence of the injury, 
because the immediate connection between the wrongful act, 
and the damage sustained, shows that the damage, however ex- 
traordinary, has ac tually resulted directly from ‘the i injury. In 
the latter class, “*‘ The connection is not immediate between 
the injury and the consequences, and it becomes indispensable 
to discriminate in some way between the various. consequences, 
that in some sense may be said to proceed from the act, for all 
of them cannot constitute legal damage.” 

An act of trivial misconduct, or slight negligence, which does 
no direct harm, may set in motion some second agent, that shall 
move a third, and so on, until the most disastrous consequences 
ensue. “The first wrong-doer, unfortunate, rather than seri- 
ously blamable, cannot be made answerable for all of these con- 
sequences. Ile shall not answer for those, which the party 
grieved has contributed, by his own blamable negligence or 
wrong, to produce, or for any which such party, by proper dili- 
gence, might have prevented. 

* Only the proximate consequence shall be answered for.— 
The difficulty is to determine what shall come within this desig- 
nation. The next consequence only is not meant, whether we 
intend thereby the direct and immediate result of the injurious 
act, or the first consequence of that result. Various cases show 
that, in search of the proximate consequences, the chain has 
been followed for a considerable distance, but not without limit, 
or to a remote point. 
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‘‘ Such nearness in the order of events, and closeness in the 
relation of cause and effect, must subsist, that the influence of 
the injurious act may predominate over that of other causes, 
and shall concur to produce the consequence, or may be traced 
in those causes. ‘To a sound judgment must be left each par- 
ticular case. 

“ The consequences to be answered for, should be natural as 
well as proximate. By this is to be understood, not that they 
should be such as, upon a calculation of chances, would be found 
likely to occur, nor such as extreme prudence might anticipate, 
but only, that they should be such as have actually ensued, one 
from another, without the occurrence of any such Opp | 
conjuncture of circumstances, or the intervention of any suc 
extraordinary result, as that the usual course of nature should 
seem to have been departed from. In requiring concurring 
consequences, that they should be proximate and natural to con- 
stitute legal damage, it seems that in proportion as one quality 
is strong, the other may be dispensed with ; that which is im- 
mediate, cannot be considered unnatural; that which is reason- 
ably to be expected will be regarded, although it may be con- 
siderably remoyed.’’ Harrison ys. Beckley, 1 Strobhart, 548, 
549.— Western Law Journal. 

THE ATTORNEY GENERAL’S PREROGATIVE.—The course of 
the new Attorney-General, in England, in refusing to file an 
information to restrain the use of Hyde Park, for the Industrial 
Exhibition, continues to excite a great deal of comment in that 
country. The Legal Observer says :— 

“The first official act of Sir John Romilly, after his eleva- 
tion to the office of Attorney-General, has brought down on 
him a host of assailants, within, as well as beyond the walls of 
parliament. Without the sanction of the Attorney-General, an 
information could not be filed against the Commissioners of 
Woods and Forests, for a supposed infringement of public rights 
in directing the erection of buildings in Hyde Park for the 
proposed exhibition, and Sir John Romilly refused to give his 
official sanction to such an information. This refusal has been 
the subject of much angry comment, into which a variety of ir- 
relevant topics have been introduced, but the Lord Chancellor's 
masterly elucidation of the duties of an Attorney-General, in 
respect of information filed in Chancery for the maintenance of 
public rights, during the discussion which took place upon Lord 
Brougham’s motion in the House of Lords, sets at rest the 
question which had been eagerly disputed, whether the Attor- 
ney General was legally justified in refusing his assent to such 
an information. 

“It is now expressly admitted, that the Attorney-General 

VoL, X.—no. 5.—M. 
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was clearly entitled to exercise a discretion in the matter, and 
that the only question is, whether his discretion was judiciously 
exercised. The determination of this question, no doubt, will 
be mainly influenced by the peculiar views of individuals in re- 
ference to the utility of the proposed exhibition, and the rela- 
tive eligibility of the site selected. It may fairly be suggested, 
that the greatest indiscretion Sir John Romilly has exhibited 
in the matter, arises from an excess of candor. He did not 
think it expedient to adopt in its integrity Lord Thurlow’s ad- 
vice to the young nobleman, who, as Colonial Governor, was 
called upon to discharge the highest judicial functions, “ to 
decide according to his sense of what was right, but avoid stat- 
ing the grounds of his decisions.’’ No one insinuates or be- 
lieves, we presume, that the Attorney-General has not acted 
in this matter to the best of his judgment, and with regard to 
what he considered the public interest, buit it is said the reasons 
_ for his determination are inadequate and unsatisfactory. 

. Our readers will be in a position to judge whether this assertion 
is well-founded, upon a perusal of the statement made by Sir 
John Romilly, upon intimating his refusal to sanction the pro- 
posed information. It is as follows: 

“«¢ T have in this matter a duty of a judicial nature to per- 
form. The object of the information is to call in question the 
exercise of the discretion of the Woods and Forests in the man- 
agement of a part of the property of the Crown. The informa- 
tion states, that what the Commissioners of Woods and Forests 
are about to do is illegal and injurious to the public. The in- 
formation states no facts which, in my opinion, establish either 
of these propositions. But even if there were a question as to 
the legality, the Attorney-General is bound to judge whether 
it is for the interest of the public to litigate the question. Cases 
may be conceived, and indeed not unfrequently arise, in which 
the letter of the law has been violated, and in which the court 
has, nevertheless, required the Attorney-General to consider 
whether he would allow an information to proceed complaining 
of such violation, even where the Attorney-General had already, 
in his discretion, allowed the information to be filed, and where, 
if the information had proceeded, the court could have done no 
other than enforce tho strict right. The discretion of the At- 
torney-General is interposed to prevent this mischief, and his 
exercise of that discretion is purely an exercise of a judicial 
function, and as such I have exercised it to the best of my abil- 
ity. In the present case, the sense of what is for the interest 
of the public, with relation to what the Commissioners of Woods 
and Forests propose to do, has been unequivocally expressed by 
a vote of the House of Commons. It would, in my opinion, be 
an improper measure on the part of the Attorney-General, if, 
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in the exercise of his discretion,and acting on behalf of the 
public, he were to sanction a proceeding directly at variance 
with that vote. If any private right were affected by my deci- 
sion, it would be a different matter; but I have the satisfaction 
of knowing, that no private right of any individual or individ- 
uals can be withdrawn from the consideration of any court, or 
in any manner affected by my refusal to sanction this informa- 
tion.’ 

“The principal objection taken to the sufficiency of the rea- 
sons stated by Sir John Romilly for the conclusion to which he 
came, is the admission, that in coming to a judicial decision, he 
was influenced, to some extent, by the fact that a large majori- 
ty of the House of Commons had resolved that the application 
of the Park to the purposes of the exhibition, in the manner 
proposed by the Commissioners, was expedient. It is said, that 
even if the House of Commons had decided the precise ques- 
tion raised by the proposed information, that decision should 
have had no influence on the Attorney’s judgment, and that in 
point of fact the resolution of the House of Commons did not 
affect the question raised by the information,—namely, wheth- 
er the contemplated appropriation of the Park was illegal.— 
Without disrespect to .hose who adopt this view, we may be 
permitted to ask, whether it would be seemly or beneficial to 
the promotion of public interests, that the Attorney General 
should in such a matter lend his name to litigation, which, if 
successful, would operate to contravene the expressed opinion 
of one branch of the legislature? And again let us observe, 
that the legality of the intended building in Hyde Park was not 
the only question raised by the information; it was also sought 
to establish, by that proceeding, that the proposed appropria- 
tion of the Park was injurious to the public, and it can hardly 
be denied that the resolution of the House of Commons affected 
and indeed bore directly on that question. Considering the 
time and circumstances under which it was intended to com- 
mence the litigation by way of information, had the Attorney- 
General declined to sanction that proceeding without assigning 
any reasons, such an exercise of his judicial discretion could 
not have been fairly impeached ; and the statement of an inad- 
equate reason, although it affords an opportunity for carping at, 
cannot affect the substantive merits of a judicial decision. Sir 
John Romilly’s best justification for the course he has pursued 
in this matter, undoubtedly is, that if any private rights are 
expected to be injured by the erection of the proposed a 
in Hyde Park, the parties who consider themselves aggriev 
may, without any permission, ex debito justitic, file a bill in 
the Court of Chancery for an injunction, and are perfectly se- 
cure of having their claims for redress patiently heard and 
justly adjudicated upon.” 
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Supreme Court of Vermont. 
OLIVER C. WOODWARD v. ALONZO THACHER. 


If the owner of an unsound horse sell the horse, warranting him to be sound, 
the buyer may sell the horse for the best price he can obtain, without first 
offering to return him to the vendor; and if the buyer act with common pru- 
dence and discretion in disposing of the horse, the rule of damages, in an ac- 
tion for deceit brought by him against the vendor, will be the difference be- 
tween the price which he obtained for the horse and what the horse would 
have been worth, if he had been sound, as he was warranted to be. 


Trespass on the case for a false warranty, or deceit, in the 
exchange of a horse. Plea, the general issue, and trial by jury, 
November Term, 1846,—KE.LLo«G«, J., presiding. 

On the trial, the plaintiff gave evidence tending to prove, that 
he exchanged horses with the defendant, on the 17th December 
1845, and that, in the contract of exchange, the defendant war- 
ranted the horse, by him transferred to the plaintiff, as being 
then sound; that the horse was then in fact unsound and dis- 
eased, and continued so during all the time the plaintiff owned 
him ; that while the plaintiff owned him, the horse, though well 
treated and fed, remained poor, and did not improve, and con- 
tinued so diseased, the most persons, who examined him, consid- 
ered him as of no value ; that the plaintiff, regarding the horse 
as having an incurable disease, on the 20th day of February, 
1846, sold him for ten dollars, which was the most he could ob- 
tain ; and that the horse, if sound, would have been well worth 
one hundred dollars. 

The defendant gave evidence tending to prove, that he did 
not warrant the horse, but only represented that the horse had 
been affected with the horse distemper the previous spring, the 
effects of which were still upon him, and also gave evidence 
tending to prove, that whatever ailed the horse was but the ef- 
fect of that disease. The testimony also tended to prove, that 
the horse, after he was sold by the plaintiff, had ultimately re- 
covered, so that he had been recently sold for more than one 
hundred dollars, and that, at the time of the present trial, he 
was apparently sound and well. 

The defendant requested the court to charge the jury, on the 
subject of damages, that, if the plaintiff was entitled to recover, 
it was so much as the disease, which was upon the horse, lessen- 
ed the actual value of the horse, or only so much, as that would 
have lessened his value to the plaintiff, if the plaintiff had kept 
and treated the horse, as he had since been kept and treated. 

But the court instructed the jury, upon this point, that, if 
they found the warranty proved, as alleged by the plaintiff, and 
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that the horse was then unsound, the plaintiff was entitled to 
recover such amount of damages as he suffered from that un- 
soundness, that is, the difference between what he obtained for 
the horse, and what he would in fact have been worth to him, 
if he had been sound, as warranted, if the plaintiff, in the keep- 
ing, treatment and disposing of the horse, exercised ordinary 
care, diligence, prudence and discretion; and that, if they 
should find that the horse, since he was sold by the plaintiff, 
has, by the treatment he has received, entirely recovered, yet if 
that recovery were contrary to the reasonable expectations en- 
tertained in relation to the horse, when owned by the plaintiff, 
it should not diminish the plaintiff’s claim for damages. 

Verdict for plaintiff. Exceptions by defendant. 

Washburn § Marsh and Tracy ¢ Converse, for defendant. 

The defendant insists, that his liability is to be determined 
by the actual condition of the horse at the time of the sale; 
and that this liability cannot be enhanced by any subsequent 
conduct of the plaintiff, in the management or disposal of the 
horse. Any other rule would allow the plaintiff to kill the 
horse, and then make his own judgment, instead of the condi- 
tion of the horse, the standard for determining the defendant’s 
liability. 

But at least the plaintiff should have offered to return the 
horse to the defendant, and have thus given him an opportuni- 
ty to rescind the bargain; and without doing so, the defendant 
insists that he cannot be made liable for the enhanced dama- 
ges. Selw. N. P., Tit. Deceit; Chesterman vy. Lamb, 2 Ad. & 
E. 129, [29 E. C. L. 50]; Buchanan v. Parnshaw, 2 T. R. 
475; Clare vy. Maynard, 32 E. C. L. 713; McKenzie vy. Han- 
cock, R. & M. 436, [21 E. C. L. 484.] 

C. Coolidge, for plaintiff. 

The legal rule of damages is, that the party is to be put in as 
good condition, as he would have been in, had the contract been 
performed. Ferris y. Barlow, 2 Aik. 106; Cary v. Gruman, 
4 Hill, 625; Voorhees v. Earl, 2 Ib. 288. Inasmuch as no 
other evidence of the market value of the diseased horse was 
given, than what was furnished by the highest price the plain- 
tiff could obtain for him,—and he was not bound to keep the 
animal,—the court correctly put the rule, as between what the 
horse was sold for and what he would have been worth, if 
sound. As to the first part of the defendant’s request, the 
court gave instructions substantially conforming to it; and the 
latter part of the request demanded the conditions, that the 
plaintiff was bound to keep the animal, until he should die,, or 
be restored to soundness, and meanwhile treat him curatively, 
just as others have done,—the one condition unreasonable, the 
other impracticable. 
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The opinion of the court was delivered by 

Hau, J.—We think, the charge of the county court was en- 
tirely correct. The defendant had warranted the horse sound, 
when he was unsound. He had violated his contract. The 
— found a different horse on his hands from the one he 

ad contracted for,—a sick horse, which he cannot be supposed 
to have wanted. It would be unreasonable, that he should be 
obliged to incur the trouble and risk of keeping him for a long 
period, in order, by experiments in medical or other treatment, 
to ascertain if he could not be made more valuable to him. It 
is but just, that he should be at liberty to get the horse off his 
hands in the best manner he could; and if, in disposing of him 
he acted with common prudence and discretion, we can see no 
reason why the price obtained for him should not be deemed 
the proper measure of his value. The difference between the 
price obtamed and what the horse ought to be worth by the 
warranty, would be the actual loss, which the plaintiff would 
sustain by the defendant’s breach of contract; and it is right 
that the plaintiff should be allowed to recover it. 

It is insisted in behalf of the defendant, that, by the English 
authorities the price for which an unsound horse is sold by the 
purchaser, cannot be taken as the measure of his value, in esti- 
mating damages, unless the purchaser have previously offered 
to return him to the seller. But the authorities cited do not 
support this position. They merely show, that when the plain- 
tiff seeks to go beyond the difference in value between the horse 
as sound and unsound, and, over and above that difference, 
claims to recover special damages for the keeping of the horse, 
until he could sell him, he must show, that he had previously 
offered to return him. None of these cases go farther. In 
Caswell vy. Coare, 1 Taunt. 566, the reason given by Ch. J. 
MANSFIELD for the rule, that the plaiutiff must offer to return 
the horse before he can claim damages for the keeping, is, that 
it is not the defendant’s fault, that the plaintiff keeps him.— 
For he adds, “when the warranty was broken, the plaintiff 
might instantly have sold the horse for what he could get, and 
might have recovered the residue of the price in damages.” It 
is only, then, where the purchaser desires to charge the seller 
with the expense of keeping the horse, until he can have an 
opportunity of selling him, that any offer to return him is ne- 
cessary. 

It distinctly appearing from the bill of exceptions, that the 
jnry, under the charge could have found no other damages than 
the difference between the horse as warranted and what he was 
actually worth to the plaintiff, we are satisfied the verdict was 
— The judgment of the county court is therefore af- 

med. 











AMERICAN LAW JOURNAL. 231 


District Court of Allegheny County, Pa. 
SARAH T. EVANS vs. GEORGE M. EVANS. 


1. Where one of two tenants in common dies, his widow’s remedy for her dow- 
er is in the Common Law form of action, and not in the Orphans’ Court. 

2. A judgment for damages for detention of dower takes date, as a lien, from 
the time of its entry, and not from the time when the right to dower accrued. 


The plaintiff is the widow of Oliver O. Evans, deceased, who 
was son of George Evans and Sarah Evans, also both deceased. 
George Evans died in 1830, having devised the land out of 
which this dower is claimed, to his widow, Sarah, and his two 
sons, Oliver and George, in equal proportions. 

Afterwards the widow, Sarah Evans, died, having devised 
her third part of the same land to her said two sons, Oliver and 
George, their heirs and assigns, in equal proportions, with this 
limitation, that ‘should either of my sons die without leaving 
lawful issue living at the time of his death, then the estate of 
such son so dying without issue shall vest in the surviving 
brother, his heirs and assigns forever.” 

Oliver married and died without issue, leaving the plaintiff 
his widow, and the land still remaining undivided, and now in 
in the possession of the defendant, the surviving brother. The 
widow now claims dower out of the undivided half of the land, 
devised to him by the two wills of his father and his mother. 

The defendant moves that the case be dismissed out of this 
court, on the ground that the Orphans’ Court has exclusive ju- 
risdiction thereof. 


Mr. C. O. Loomis, for the motion. 
Mr. Washington, contra. 
August 7, 1847. 


Lowrtk, J.—It is admitted that the plaintiff’s claim of dow- 
er out of the portion devised to her late husband by his father 
is provided for by our’ intestate laws, and that, if it stood alone 
and her claim were against the heir of her husband, it should 
be enforced through the Orphans’ Court. But she urges that 
her claim of dower out of the portion devised to her late hus- 
band by his mother is not provided for by our intestate laws, 
her husband’s estate having terminated at his death, and that 
the said’claim arises entirely at Common Law; and for this 
reason, and because the claim cannot be divided, and part ad- 
judicated in one court and part in another, and for the addi- 
tional reason that her husband did not die sole seized, this and 
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not the Orphans’ Court is the proper tribunal to determine the 
cause. 

It seems to me, however, that, even as to the portion devised 
by the mother, the plaintiff’s right of dower is governed by the 
statute. We look to the principles of the Common Law to learn 
the estates out of which dower may be claimed: but the amount 
of it, and, in most cases, the remedy are regulated by our acts 
of Assembly. I should infer, from the 1st and 15th sections of 
the Intestate Act of 8th April, 1833, that the Legislature in- 
tended to settle the share to which the widow should be entitled 
in all cases where dower at Common Law could be claimed, ex- 
cept in cases where the land “shall have been sold, or disposed 
of by will, or otherwise limited by marriage settlement,’’ in 
which cases only the Legislature leaves the rights as they for- 
merly stood. i think, therefore, that both dowers are provided 
for by the Intestate Laws, and might be assigned by the Or- 
phans’ Court. ; 

But the husband and the defendant were tenants in common, 
and the Orphans’ Court has no jurisdiction over the surviving 
tenant in common, but only over the heirs under the Intestate 
Laws; and without making him a party as tenant in common 
this dower cannot be assigned. The remedy is therefore ne- 
cessarily transferred to this Court, being a court of more gen- 
eral jurisdiction. Galbraith vs. Green, 13 8. & R.93; Brown 
vs. Adams, 2 Wharton, 188; Romig’s Appeal, 8 Watts, 415; 
McMasters vs. Carothers, 1 Pa. St. Rep. 334. 

It is further insisted that the defendant takes under the de- 
vise of his mother, as to what was her third, and not as heir of 
the plaintiff's husband, and that the remedy in the Orphans’ 
Court exists onlyamong heirs. But it seems to me that the de- 
vise of the mother was exactly according to the course of de- 
scents by our law, and that the defendant does therefore take 
by descent and not by devise ; and I decide the question simply 
on the ground that the husband did not die sole seized. ” 

The motion is refused. 

The plaintiff obtained judgment for her dower, and also for 
$1082 for damages for detention of her dower, and issued 
thereon her appropriate executions. On the writ for the dam- 
ages, a tract of land of the defendant was levied upon and sold, 
and the money brought into court for distribution. The matter 
being referred to an auditor, he reported that the plaintiff was 
entitled to one-half the proceeds, her judgment, the junior one, 
being for a debt that was itselfa lien on that part of the land 
which descended through her late husband. 





*Nore.—This case went up to the Supreme Court upon this and other points 
and was affirmed, though no opinion was delivered on this point. 
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To this distribution the creditors and the defendant excepted 
on the ground that the arrears of dower, or damages for its de- 
tention, are no lien until judgment. 

The Court, Lowrrkg, J., held that the judgment for damages 
had no priority over other judgments, and must take rank in 
the distribution according to its date. 

Distribution accordingly. 


~ Recent English Decision. 
IN THE EXCHEQUER.—BEFORE A FULL BENCH. 
LOWE v. ROSS. 
Action for Use and Occupation—Entry by Lessee—New Trial. 


A lessor cannot bring an action for use and occupation against the lessee unless 
the lessee has entered in pursuance of the lease, and it makes no difference 
whether the lease be to commence at once or in future. 


This was an action for use and occupation, tried before 
Mav.e, J., at Kingston, at the last Spring Assizes. There 
was a verdict for the plaintiff for £22 10s., with liberty for the 
defendant to mave to enter a nonsuit. A rule nisi was subse- 
quently obtained, against which 

Dowdeswell, (M. Chambers, Q. C., with him,) now showed 
cause. This rule must be discharged. The question is, wheth- 
er an action for use and occupation can be brought against a 
lessee before entry. 

Parke, B.—lIt is clear that where there has not been an en- 
try, an action for use and occupation cannot be maintained.— 
The only question in our minds is, whether there has been an 
entry. 

Dowdeswell.—There was no entry. The defendant entered 
the house on a Sunday, and the plaintiff’s family and a lodger 
were then in the house. He went there to see the house, and 
not for the purpose of taking possession. The entry was by 
special license, and in fact amounted to no entry. 

Aperson, B.—The judge treated this as no entry. There 
does not seem to have been an entry at all. 

Parke, B.—An action of debt on the covenant in a lease may 
lie before entry, but in order to maintain an action for use and 
occupation there must be an entry. Here the entry was by 
leave, and where the act is congeable, there is no entry. (Co. 
Lit. 245, b.) - 
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Shee, Serj., contra.—In this case there was an entry by the 
defendant. It comes more within the latter portion of the pas- 
sage in Coke upon Lyttleton, “but if the mulier cometh upon 
the ground of his own head, and cutteth down a tree, or diggeth 
the soil, or take any profit, these shall be interruptions; for 
rather than the bastard shall punish him in an action of trespass, 
the act shall amount in law to an entry, because he hath a right 
of entry.” Here also the defendant had a right of entry, and 
his entry must be considered an exercise of that right. There 
was on the 16th of August a complete contract, which would 
prevent the landlord from letting his house to any body else. 
The defendant was tenant under that lease, and no action of 
trespass could be brought against him. There was no evidence 
of an invitation in this case, nor even of a permission. 

A.pErson, B.—The question is for a reasonable man to say 
what is the effect of the act—whether from its nature it appears 
to be adverse. 

Shee.—2dly. An actual entry is not necessary. <A distine- 
tion has been made between a present and a future demise. 
Piners vs. Judson, 6 Bing. 206; Wolley vs. Watling, 7 Car. & 
Payne, 60. 

Parke, B.—It is equally true as to a present asa future de- 
mise, that an entry is necessary. 

Shee.—Tinpa, C. J., in the case of Smith vs. Twoart, 3 
Scott, N. R. 372, has laid it down that an entry is not necessa- 
ry. The same doctrine is also laid down in Neal vs. Swind, 2 
Cr. & Jer. 377. 

Piatt, B.—In that case there was clear possession ; the jury 
had found it. 

ParkeE, B.—It seems to me very odd this point should be 
started. I thought the point had been clearly settled. In or- 
der to occupy, a tenant must have possession of the land. In 
the meantime it is only an interesse termini. 

Bovill, on the same side.—The doctrine of interesse termini 
does not apply to a lease to commence at once. Bellasis vs. 
Burbury, 1 Lord Raym. 171; Williams vs. Bosanquet, 1 Br. 
& Bing.; Ryan vs. Clerk, 13 Jur. 1000. Entry is not neces- 
sary to vest a lease. 

Parke, B.—I assume that in this case there was a valid 
lease. There remain, therefore, two questions to be considered ; 
first, whether there was an entry. That question was decided 
in the negative by the jury at the trial, and I do not see any 
reason to disturb their verdict in that particular. The second 
question is: there being no entry, can an action for use and 
occupation be maintained ? I certainly consider that point fully 
decided in the case of Edge vs. Stafford, 1 C. & J. 391, where 
it was held that the action would not lie. That case was follow- 
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ed by How vs. Bennet, 3 Ad. & E. 659. The rule is also very 
clearly laid down in How vs. Bennet. In Nation vs. Tozer, the 
same law is also laid down. Against these authorities there is 
only the dictum of Tindal, C. J. It is unnecessary for the 
decision of the case. These cases have clearly decided that 
there must be a holding or occupation, in order to support an 
action for use and occupation. It is not necessary in every 
case that the defendant should be tenant to the plaintiff, but he 
must have possession of the land either actual or constructive. 
The rule must therefore be discharged. 

ALDERSON, B., and Piatt, concurred. 

Rule discharged. 


CASES RESERVED FOR THE CONSIDERATION OF THE JUDGES. 
REGINA Vv. HAWKINS. 


Larceny— Embezzlement. 


If a servant receives from his master goods to sell, and appropriates them to 
his own nse, he is not guilty of embezzlement, but larceny. 


The prisoner was tried upon an indictment containing counts 
for larceny and for embezzlement. The evidence was, that he 
had received goods from his master for the purpose of selling 
them, and he had fraudulently appropriated them to his own 
use. The jury were directed to acquit the prisoner of larceny, 
and convict him ‘of embezzlement; but a case was reserved. 

EL. W. Cox, for the prisoner. 

ParrEerson, J.—How can this be embezzlement ? 

Collier, contra, was then called upon. R. vs. Murray, 1 Moy. 
& C. 276, is certainly against a conviction; but there is an evr- 
lier case the other way; Ingham’s Cap. 2 Russ, 179; and R. 
vs. Murray has been somewhat qualified by R. vs. Masters, 1 
Den. C. C. 332. 

Wipe, C. J.—The defendant did not receive these goods 
for and on account of his master, for the purpose of being ac- 
countable to him for them, but from his master for the purpose 
of selling them and accounting for the proceeds. According to 
R. vs. Murray, these circumstances do not constitute the offence 
of embezzlement ; and that case is quite consistent .with the 
other two which have been mentioned. 

Conviction reversed. 


> 
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Special Court of Common Pleas of Cumber’d Co. 


Before D. Durkee, President.—Nov. Term, 1850. 


FARMERS & MECHANICS BANK, FOR THE USE OF ECKLES & HOL- 
COMB, ». JOHN HARPER AND SARAH MILLER. 


The original action was ejectment. A verdict and judgment 
had been rendered for the plaintiff, the Farmers’ and Mechan- 
ics’ Bank. The defendanfs took a writ of error to the Supreme 
Court, having first entered into a recognizance with Eckles and 
Holcomb as bail in error. The judgment of the court below 
was affirmed and proceedings commenced to recover the amount 
of costs accrued in the action from the bail in error. They 
then gave their judgment bond for these costs and took an as- 
signment of the original judgment for the amount of costs so 
paid by them. On the bond was a receipt for the payment of 
the amount by Eckles, dated April, 1846. Eckles then issued 
a fi. fa. and attachment to Nov. Term, 1846; the attachment 
was served on the tenants of Mrs. Miller as garnishees, and no- 
tice to Mrs. Miller and John Harper. The garnishees 
admitted an indebtedness to Mrs. Miller. John Harper made 
default and shortly after died insolvent. Mrs. Miller appeared 
to the suit and moved to set aside the execution; the Court 
made the rule absolute. The proceedings were taken to the 
Supreme Court and the order of the court below reversed; 8 
Barr 249. Mrs Miller then put in the plea of payment andon 
the issue formed on this plea the case came up for trial. The 
defendant, under her plea, endeavored to prove that the bond 
above alluded to was paid by John Harper and not by Eckles. 
To rebut the evidence so offered by the defendants, the plain- 
tiff offered in evidence the declarations of Harper made about 
the time the bond was paid, that he (Harper) had not paid it, 
but that Eckles had paid it. It was urged for the defendant 
that as this was an action of tort, there could be no contribution 
between the defendants, and therefore John Harper’s admis- 
sions that he had not paid the money could not be used as evi- 
dence against Mrs. Miller that he had not paid it. On the other 
side it was contended that the payment of the money by Har- 
per, being the very point in dispute, his declaratious against 
his interest and made about the time of the alleged payment, 
were circumstances from which the jury might fairly infer that 
he did not pay the money, besides that, Harper being equally 
liable with Mrs. Miller, and the declarations having been made 
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before proceedings were commenced against Mrs. Miller, the 
fact that neither was entitled to contribution only made the ad- 
missions more strongly against Harper himself. The Court 
ruled however, that the admissions of Harper of payment by 
Eckles, could not be given in evidence against the other de- 
fendant. 

Verdicf for the defendant. 

Bonham and Penrose, for plaintiff. 

Gaullagher, Graham and Hepburn, for defendant. 

[ Carlisle Her. 


Supreme Court of Pennsylvania. 


[ For the American Law Journal. 


Ohio chartered by a general law, the Ohio and Pennsylvania 
Railroad Company, and the Legislature of Pennsylvania re- 
enacted the same so far as it did not conflict with the laws of 
our State. Pamphlet Laws 1849, page 754. The ninth sec- 
tion authorizes said corporation ‘‘ to enter upon any LAND for 
the purpose of examining and surveying its Railroad line, and 
may appropriate as much thereof as may be deemed necessary 
for its railroad, fe.” Under these words said company appro- 
priated some land of Albert Brockett, and with it also a dwell- 
ing house. Albert Brockett’s trustee denied their right to ap- 
propriate a dwelling house in which he was living at the time, 
without his consent. The Beaver County Common Pleas deci- 
ded that they could do so. He appealed to the September 
Term, (1850,) of the Supreme Court at Pittsburg. A majori- 
ty, (Justice CoULTER dissenting,) decided that this corporation 
could appropriate dwelling houses as well as /and under those 
words. H. 
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NEW PUBLICATIONS. 


A New Law Dictionary anp Giossary containing full definitions of the prin- 
cipal Terms of the Common and Civil Law, together with translations and 
explanations of the various technical phrases in different languages, occur- 
ring in the Ancient and Modern Reports and standard Treatises; embracing 
all the principal Common and Civil Law maxims; compiled on the basis of 
Spelman’s Glossary, and adapted to the Jurisprudence of the United States, 
with copious illustrations, civil and historical. By Anexanper M. Burris, 
Counsellor-at-Law, part 1: New York, John 8. Voorhies, law-book seller and 
publisher, No. 20 Nassau st. 1850. 


Law lexicons are indispensable. The tyro cannot move a step without them; 
the student constantly consults them; and the practitioner seeks them as the 
ready means of giving citations and authorities of daily use. The old lawyers 
found them of great service in the days when text books on every subdivigion 
of law had not -yet come into fashion. But to the modern lawyers on some 
grounds they are quite as important; more especially so when they are con- 
structed upon the very enlarged and comprehensive scheme of the one before 
us. The title page, which the body of the book fully justifies, will give the 
reader some idea of the contents. This work is both a defining Dictionary and 
a Gtossary, and consists in an exposition of the language of the law alone, without 
stating doctrines further than for the mere purpose of illustration; as a Dic- 
tionary it is devoted to the definition of law terms; as a Glossary it gives us 
translations and explanations, and in both departments, if we may be permitted 
to vouch for the whole by a pretty careful examination of a portion, it is very 
complete. 

The terms and phrases defined and explained are of the whole body of law, 
Roman, Civil and Ecclesiastical, Common Law, Law of Nations, Maritime Law, 
and Seotch and French Jurisprudence. It is certainly the most comprehensive 
law dictionary ever printed, and must have involved an amount of toil of which 
no one but a fellow laborer in a like field can form any adequate notion what- 
ever. Mr. Burrill levied contributions from all his predecessors, and has given us 
the results in an excellent arrangement and in a very compacted form. We 
are satisfied that this book will supply a want which both lawyers and laymen 
feel, and that both those in and those out of the profession, will here find the 
most valuable information not to be found elsewhere without infinite trouble. 


Enouisn Cuancery Reports, Vou. 21.—We are happy to learn that the 
error, consisting of the omission of some pages and the duplication of oth- 
ers, noticed in our last number as existing in the 21st volume of these val- 


uable Reports, only existed in the copy then before us, and does not per- 
vade the edition. 
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A TREATISE ON THE Law or Marine INSURANCE AND AVERAGE: with Referen- 
ces to American Cases, and the later Continental Authorities. By JoserH 
ArnouLp, Esq. Edited with additional references, notes, &c., by Hon. J. C. 
Perkins. 2 vols. Little & Brown, Boston. 1850. 


The profession is here presented with a new work on Insurance. The Eng- 
lish Bar have already pronounced it learned, able, comprehensive and clear; 
the American editor, (Judge Perxrns,) has therefore decided wisely in deter- 
mining to annotate Mr. Arnould’s Treatise. It is not proposed todo any thing 
more in this notice than to advert to the fact that the Treatise is now the uni- 
yersally used text book of authority in Westminster, and to call professional 
attention to the American Annotations. It is well understood that there are 
many points in both the principles and practice of the law of Insurance upon 
which the American decisions differ from the English, and some differences ex- 
ist among the judicial determinations in the several States. To some extent 


Mr. Arnould has himself pointed these out by reference to Kent, Phillips and | 


Story; but the American Annotation has given a complete notice and full state- 
ment and citation of all the American cases which the American student and 
practitioner may require. To ensure to these volumes a ready reception by the 
profession, itis simply necessary to say that every branch of the Law of Ma- 
rine Insurance is here better and more fully stated, treated and considered 
than in any work on the same subject which has yet been presented to the pro- 
fession ; the student will here find within a convenient compass, the learning 
of the Continental jurists; the just and politic judgments of the first intellects 
of England, in Westminster Hall, and the clear and satisfactory determinations 
of the American commercial tribunals and judges upon subjects at once emi- 
nently scientific and practical. 





A Treatise on the Practice of Courts of Admiralty in Civil Causes of Maritime 
Jurisdiction, with an appendix containing rules in the Admiralty Courts of 
the United States, and a full collection of practical forms. By ANprew Dun- 
Lap, Attorney of the United States for the District of Massachusetts. Second 
edition, with notes and additions; By Samugen Fates Dunxap, Counsellor at 
Law. New York: Jacob R. Halsted, law booksellor, No. 2 Wall st. 1850. 


This book has always been a very great favorite with the Admiralty Proc- 
tor. For a long time before this new edition appeared the old one command- 
ed a high price because the former edition was exhausted and out of print. It 
would be idle to praise a work which has been in constant use by a class of the 
profession for a period of fourteen years. It is simply necessary to say that 
the present accomplished editor, who is the son of the author, has added notes 
of all the later cases and a larger amount of new matter. The acts of Congress 
have also been incorporated into the text and appendix. 

The very excellent forms which the first edition contained remain, to which 
only such alterations have been made as rests upon judicial decision or the well 
settled practice of the courts. 

The work is well edited and well printed; both editor and publisher are en- 
titled to the thanks of the profession. 
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A Treatise on THE Law or Morteace, by Ricnarp Homes Coore, Esq., of 
Lincoln’s Inn, Barrister at Law. Third English edition, by the author 
and by Richard Coote, Esq., of Lincoln’s Inn, Barrister at Law, and 
Fellow of Trinity Hall, Cambridge. Second American edition, with 
notes and references to American cases. Published by T. & J. W. John- 
son, Law booksellers, No 197 Chesnut street, Philadelphia. 1850, 


This the 3d English edition of Coote on Mortgages, has had the advan- 
tage of two years labor of the* English co-editor, and those labors haye 
nearly doubled the quantity of matter. A very copious index, extending 
to upwards of a hundred pages, has also been added, and all the authori- 
ties, from the date of the work in 1822 to January 1850, when the present 
edition was published in England, have been carefully considered. There 
is also a table of cases, and a table of statutes referred to. These cireum- 
stances, when the high reputation of the original is taken into view, will 
render the present edition a work of very great value to the profession. 
Thus far we have spoken only of the English edition. 

The American edition just published by Messrs. Johnsons, of Philadel- 





phia, superadds to the advantages already enumerated, copious notes and 
references to American decisions. These notes‘are collected with evident 
industry, care and sound professional judgment. When we perceive that 
annotations have been carefully considered and arranged, and prepared 
by one competent to the task, and conscientious enough to give the neces- 
sary time and labor to the faithful discharge of the duties assumed, we 
estimate the value of the work as very greatly increased. In the work be- 
fore us the American editor has faithfully and ably fulfilled his engage- 
ment. Some of the American notes are quite voluminous. At page 15 we 
have the commencement of a note of four pages, small type, closely print- 
ed. At pages 23, 324 and 384, we have long and valuable notes amount- 
ng in the aggregate to nearly 20 pages small type closely printed. Other 
notes of value are interspersed throughout the work. We need not com- 
mend this work to the profession. Its contents will insure it a favorable 














reception. 










Pennsytvania State Reports'—The 13th volume, being the first vol- 
ume prepared by the new Reporter, Mr. Harris, was received too late for 
any notice of its contents in this number of the Journal. 

An article, post marked “Philadelphia,” objecting to the manner in 
which the Reporter has performed his duties, has been received ; but it 
contains matter which cannot be admitted, unless the author will furnish 
his name. 











